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ADVERTISEMENT. 


ELIZABETH WATTS, Bookſel- 
ler in Skinner-Row, begs leave to acquaint the 
Gentlemen of the Bar, that ſhe is now Print- 


ing, from a Copy corrected by Lon D Harp. 


WICKE ; Reports of Caſes during the time 
he preſided in the King's-Bench : and that it 
is in ſuch Forwardneſs, that ſhe purpoſes to 
publiſh it the beginning of February, and 


hopes it may meet with the Reception due 


to its Merit. | 


January the 23d. 
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INTRODUCTION 
2 8 
rr the FIN . 


17 was for their mutual Conveniency and 
Defence that Men firſt entered into So- 
ciety, thereby ſubmitting themſelves to be 
governed by certain Laws, that they might 
in return enjoy the Benefit and Protection 


of them. Legum denique idcirco omnes ſervi ſu- Cicero pro 
mus, ut liberi eſſe poſſimus. Cuuentio. 
B Hence 


An INTRODUCTION, &c. : 


Hence the End of the Law is to preſerve 


Mens Perſons and Properties from the Vio- 


lence and Injuſtice of others; and for that 


Purpoſe it does in all Inſtances of an Injury 
being committed, either inflict a Puniſhment 
upon the Party offending, or give a Re- 
compence to the Party injured. 

The Method preſcribed by the Law for 


getting at ſuch Recompence is what is pro- 
Per ly termed an Action: Therefore leaving 


criminal Proſecutions, by which Puniſh- 
ments are inflicted, to the Diſquiſition of o- 
thers, I wilkin this firſt Part of my Work 
rake. Notice of the Injuries for which an 
Action may be brought, and by what Evi- 


dence it may be ſupported ; and alſo con- 


der what Defence may be made by the 
Perſon againſt whom the Action is brought, 
and what is the proper Manner of taking 
Advantage of it. 
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BOOK I. 


For what Injuries affecting the Per- 
ſon an Action may be brought. 


H E Injuries on Account of which an 

Action may be brought, are ſuch as ei- 
ther affect the Perſon, or the Property of 
ihe Party. 


Thoſe which affect the Perſon are, 


1. Slander. | . 

2. Malicious Proſecution. 74. 

3. Aſſault and Battery. 2% 

4. Falſe Impriſonment. 37. 

5. injuries ariſing from Negligence or 
olly. 35. 

6, Adultery. 7. 


CHAPTER LI 
Of Slander. 


8 LANDER is defaming a Man in his 
| Reputation by f king or writing, 
Words which Affect his Lite, Office, or 
Trade; or which tend to his Loſs of Pre- 
ferment in Marriage or Service; or to his 
Diſinheritance; or which occaſion any other 
particular Damage. | 

If Slander be ſpoken of a Peer, or other 
great Man, it is called by a particular Name, 

2 Soan- 


Cr. Car. 135. 


\ 
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Scandalum Magnatum, and is puniſhable in a 

particular Manner, viz. by 3 

by Weſt. 1. c. 34. is well as rendering Da- 

mages to the Perſon injured, to be reco- 

vered in an Action founded upon the ſecond 

4 Co. 12.13. of R. 2. am pro Domino Rege quam pro ſeipſo. 
2 Mod. 98. And this Statute is a general Law, of which 
166. the Court will rake Notice, and therefore 


(yet if the Plaintiff undertake to recite it 

and miſtake in a material Point, it is incu- 

rable :) but ir muſt be ſhewn that the Plain- 

tiff was unus Magnatum at the Time of ſpeak- 

ing the Words, elſe the Action will not be 

1 Vent. 60. maintainable. It has been ſaid there is a Dif- 
Mo. 135. ference between an Action grounded upon 
the Statute de Scand. Magn. and a common 

Action of Slander; that the Words in the 

one Caſe ſhall be taken in mitiori ſenſu, and 

in the other in the worſt Senſe againſt the 

Speaker, that the Honour of ſuch great Per- 

fons may be preſerved : Bu this Difference 

ſeems no longer to ſubſift ;. becauſe the old 

Bradley and Rule, that Words ſhall be taken in mitiori 
Meſſon, M. Senſu is now exploded, and the Rule at this 
10 G. 2. Time is that they ſhall be taken in the ſame 
Senſe, as they would be underſtood by thoſe 

2 Mod. 159. Who hear or read them, and for that purpoſe 
all the Words are to be taken together, 

WardwRey- The Defendant ſaid to the Plaintiff, 7 
nold, Paſ. 12 {now yo. very well, how did your husband die? 
Ann. The. Plaintiff anſwered, “ as you may, if it 
| pleaſe God. The Defendant replied, No, 

be died of a Mound you gave him, On Not 

guilty there was a Verdict for the Plaintiff, 

and on Motion in arreſt of Judgment, the 

Court held the Words actionable, for they 

are in the whole Frame of them ſpoken by 

| | way 


it need not be recited in the Declaration, 
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way of Imputation. Parker Ch: J. ſaid, it 
is very odd that after a Verdict a Court of 
Juſtice ſhould be trying whether there may 
not' be a Caſe in which Words ſpoken by 
way of Scandal might be innocently faid 
whereas if that were in Truth the Caſe, the 
Defendant might have juſtified. 

Let perhaps many Words would be holden 
to be actionable in the Caſe of a Peer, that 
would not be deemed ſo in the Caſe of a 
private Perſon ; as in the Marquis of Dor- 
cheſter's Caſe, Temp. Car. 2. He is no more 
to be valued than that Dog that lies there.“ | 
So in the Caſe of the Earl of Peterborough Mich. 24. 
and Stanton, The Earl of Peterborough is of Car. 2. B. R. 
no Eſteem in this Country, no Man of Re- 

putation has any Eſteem for him, no Man 

will truſt him for two Pence, no Man values 

him in the Country; 1 value him no more 

than the Dirt under my Feet.“ 

In Offices of Profit, Words that impute How. Prin: 
either Defect of Underſtanding, Ability or Salk. 695. 
Integrity, are actionable z but in thoſe of 
Credit, Words that impute only want of 
Ability, are not actionable, becauſe a Man 
cannot help his want of Ability as he can 
his want of Honeſty : In either Caſe charg- 
ing him with Inclinations and Principles, Ibid. 
which ſhew him unfit, is ſufficient, without TT 
charging him with . e as to ſay of a 
Juſtice of Peace, or Member of Parliament, 
he is a Jacobite, and for bringing in the 
Pretender.“ 293771 Ae 

The charging another with a Crime of 4 Co. 16. 
which he cannot in any Poſſibility be guilty 
(as killing a Man who is then living) is not 
actionable, becauſe the Plaintiff can be in no 
Jeopardy from ſuch a Charge, but ſuch Mat- 

| B 3 ter 


6 A. Introduction to the Law 
ter muſt be pleaded ſpecially, and cannot be 
given in Evidence on the General Iſſue, o- 
therwiſe than in Mitigation of Damages. 

Cr. J 114. An Action lies not for the ſaying, © Thou 
art a Thief,“ fer thou haſt ſtolen ſuch a Thing 
(Ex. gr. a Tree) the Stealing whereof ap- 
ears to be no Felony, for the ſubſequent 

| Words ſhew the reaſon of calling him Thief; 
but when he ſays, Thou art a Thief and 
haſt ſtolen ſuch a Thing, the Action lies for 
calling him a Thief, and the addition Thou 
haſt ſtolen”? is another diſtin& Sentence by 
itſelf, and not the reaſon of the former 

« Speech, nor any Diminution thereof. ; 
Subly and Though two Perſons ſay the ſame Words, 
Mott, Tr. you cannot have a joint Action; but where 
20 G.2. an Action was brought againſt two for 
charging the Plaintiff with Felony, and _ 

curing ' her to be indicted, it was holden 

good: For Crimen imponere ſuppoſes an Acæ 
and is a Tort, and like every ather Tort may 
be brought againſt two, and one only be 


found Guilty. 
2 Ro. Abs. It was formerly holden that the Plaintiff 
718, muſt prove the Words preciſely as laid, and 


therefore when the Words were laid in the 

ſecond Perſon, ('Thou art a Thief) Proof of 

Gueſt and their being ſpoken in the third Perſon (He 
Layd, H. is a Thief) was holden a material Variance; 
12 G. 1. but that Strictneſs is now laid aſide, and it 
is ſufficient for the Plaintiff to prove the Sub- 

vage and ſtance of them. But if the — al- 
Loben, Salk ledged be neceſſary to maintain the Action 
644. it muſt be proved; as where Werds are laid 
to be ſpoken of one with Reſpect to his Of- 

per Denton fice or Trade. So if it be laid that the De- 
J. at Stafford fendant in Clauſa Eccleſiæ Litchfield ſpoke the 
1729. Qu. Words, it has been holden that the Place 
| not 
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not being laid as a Venue, but as a Deſcrip- 
tion of the Offence, it is a Circumſtance 
that muſt be proved; but if the Words are 
laid to be ſpoken before A. and others, it is Tr. per pais, 
ſufficient to prove them ſpoken in the Pre- 390. 
ſence of others only. e 
In an Information for a Libel in ſetting Queen v. 

forth a Sentence, the Word (nor) was in- Drake, Salk. 
ſerted for (not) but the Senſe was not thereby $69, 
altered, upon Not guilty and a ſpecial Ver- 
dict, the Court faid Cujus quidem Tenor im- 
wage a true Copy. 2. This was not a Tenor 

y reaſon of the Variance. 3. There is a 
Difference between W ords ſpoken and writ- 
ten; of the former there could'not be a Te- 
nor, for want of an Original to compare them 
with ; and therefore where one declares for 
Words ſpoken, Variance in the Omiſſion or 
Addition of a Word is not material, if ſo 
many of the Words be proved and found as 
are in themſelves actionable; and per Holt 
there are two Ways of deſcribing a Libel 
or other Writing in 3 by the Words, 
or the Senſe; by the Words, as if you de- 
clare Cujus Tenor ſequitur, and there if = 
vary it is fatal: By the Senſe, that the De- 6 M. 216, 
fendant made a Writing, and therein ſaid ſo 
and ſo, in which Caſe Exactneſs of Words 
is not ſo material. | 
And Note, that it has been holden that Rex v. Nutt, 
Proof of a Libel being ſold in a Shop by az G. 2 per 
Servant, though the Owner know nothing _— 
of the Contents, or of its coming in or going , Saundi 32. 
out, is ſufficient to convict the Owner of the | 
Shop. In Lake and King, (which was an Ac+ 
tion for printing a Libel) it was holden that 
an Action would not lie for printing a Pe- 
tition to Parliament, and delivering it to the 

5 | B 4 Members, 
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. Members, it being agreeable to che Conſe: 
and Proceedings in Parliament. And Cutler 
and Dixon, 4 Co. 14. is to the S. P. But 
where Owood exhibited a Bill in the Star- 
chamber againſt Sir R. Buckley, and charged 
him with divers Matters examinable in the 
ſaid Court, and further that he was a Main- 
tainer of Pirates and Murderers, and a Pro- 
curer of Piracies and Murders it was holden 
that an Action lay for the Words not ex- 
aminable in the ſaid Court. 
Str. 77. Rex N. B. If A. ſend a Libel to London to be 


v. Middleton. printed and publiſhed, it is his Act in Lon- | 


don, if the Publication be there. 
Gueſt and If an Action be brought for Words that 
Loyd. are not in themſelves ackionable,! if the Plain- 
tiff do not prove the ſpecial Damage laid in 
the Declaration, he muſt be nonſuited, be- 
cauſe the ſpecial Damage is the Giſt ak the 
Action; but where the Words are of them- 
ſelves actionable, if the Words be proved 
the Jury muſt find for the Plaintiff though 
no ſpecial wc be proved. 
Getre v.Brit- . But though t 
ton, per Lec actionable, 5 the Plaintiff is not at liberty 
; to give Evidence of any Loſs or Injury he 
has ſuſtained by the ſpeaking of them, unleſs 
it be ſpecially hid! in the Declaration. 
Fitterv. Veal, And where he has once recovered Da- 
Ca.K. B. 542. mages, he cannot after bring an Action for 
any other ſpecial. Damage, whether the 
Words be in themſelves actionable or not: 
Geare v. But though he cannot give Evidence of any 
Britton. 
3 after he has proved the Words as laid, 
e may give Evidence of other Expreſſions 
made uſe of by the Defendant, as a Proof of 
his ill Will towards him. ; 


„ 


In 


e Words be in themſelves | 


Loſs or Injury not laid in the Declaration, 


954 199. 
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Relative to Trials at Niſi Prius. ; 9 
In an Action for Words per quod Matri- The Caſe of 
monium amiſit with J. S. for the Defendant Sir Ch. Ge- 


it was proved that J. S. was the Plaintiff's rard's Bailiff 


Aunt, and therefore could not marry ; but ** ./ Privs, 


per Raymond and Withens, the Right of the 2 e. 


Marriage ſhall not be now tried; it is ſuf- 
ficient chat they intended to marry, and that 
the Woman for that Cauſe refuſed: Zamen 
©. Whether ſuch Determination can be ſup- 
ported by any Principle of Law ? 
If an Action be brought for calling the ; Lev. 140. 
Plaintiff's Wife a Bawd, per quod J. S. has 
left off coming to the Houſe : The ſpecial 
Damage being the Gift of the Action, it 
ought not to be laid ad damnum ipſorum ; but Grove and 
where the Action is brought for Words in Ux' v. Hart, 
themſelves actionable, and no ſpecial Da- T.. 25 G. 2. 
mage laid, there ſuch Concluſion is right, for 
the Action ſurvives : And Note, That ſay- Ibid. 
ing generally per quod ſeveral Perſons left his 
Houſe, without naming any, 1s not laying a 
ſpecial Damage. 

In an Action for theſe Words,“ You are Browning vv. 
a Thief, and I will prove you ſo: The Newman, 


Plaintiff declared, that by reaſon of theſe Str. 666. 


Words one John Merry, and divers other 
Perſons, who were his Cuſtomers, left off 
dealing with him. Upon the Trial the 
Plaintiff proved the Words, and the ſpecial 
Damage as to Aerry, and would have gone 
on as to the others: But per Raymond Ch. 
Juſt. where the Words are not actionable, 
but the ſpecial Damage is the Gift of the 
Action, this ſort. of Evidence is allowed, 
though the particular Inſtances of ſuch Da- 
mages are not ſpecified in the rey gs to 
but where the Words are actionable, par- 
ticular Inſtances of ſuch Damages ſhall * 
e 


—— 
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be given in Evidence, unleſs particularized 
in the Declaration. However he admitted 
the Plaintiff to give general Evidence of the 
2 | Loſs of Cuftomers. . 
Anger v. After Verdict for the Plaintiff, and Da- 
Wilkins, mages intire, where the Words are not acti- 
Mic. 6 G. 2. onable, the Court on Motion will grant a 
1 Barnes 337. Jonire facias de novo on Payment of Coſts, 
that the Plaintiff may ſever his Damages. 
10 Co. O. But if the Words be in one Count, the 
born's Ca. Court will intend that ſuch as are not acti- 
S.P. orable were added only to ſhew the Malice 
of the Party, and that the Damages were 
given for what were actionable. | 
4 Co. 13. The Defendant may juſtify in an Action 
2 Mod. 166, of Scandalum Magnatum, the ſame as in a 
common Action of Slander, and therefore 
it is not neceſſary in either Caſe for the Plain- 
tiff to aver, that the Words are not true, 
Carpenter v. for that is ſupplied by the — that 
Farrant, M. the Defendant ſpake them falſely and ma- 
10. a. B. K. liciouſly, and it lies upon the Defendant to 
plead that the Fact was true by way of Juſ- 


N 


Rex v. Ro- tification; (but in an Action for a Libel, it 


berts, M. 8. is holden that the Defendant cannot plead 
G. 2. rhe truth of the Libel by way of Juſtifica- 
| tion) and he cannot properly give the Truth 
of the Fact in Evidence upon Not guilty in 
an Action for Words, otherwiſe than in Mi- 
rigation of Damages, and that too under 
many Reſtrictions; as where the Words a- 


Smith vRich- mount to a Charge of Felony or Treaſon, 


ardion, Mic. for this brings no Inconvenience on the De- 
120.2. fendant who may plead it in bar, and then 
the Time muſt be afcertained, which might 
enable the Plaintiff to give contrary Proof, 
or to reply ſeveral Things, of which he 
would loſe the Benefit on the General Iſſue; 


in 
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Relative to Trials at Niſi Prius. wr 

but in ſuch Caſe the Defendant may give 
in Evidence the Manner and Occaſion of 
ſpeaking the Words in Mitigation ; ſo he Cited ibid. as 
may give in Evidence a Confeſſion of the determined 
Plaintiff of his being an Acceſſary, for he by Holt, Ch, 
could not plead that in bar; beſides a Con- 
feſſion in the caſe of a Witneſs may be given 
in Evidence; though you cannot give in 
Evidence any particular Crime that he has 
committed, but only general Character. So Bp. of Sarum 
where the Words import a general Charge 2. Naſh, per 
of a Crime not capital, the Defendant will ***%er Ch. J. 
not be permitted to give the Truth in Evi- 
dence; as where the Words were“ Thou Smithies wv. 
preacheſt nothing but Lies in the Pulpit ; ** Harriſon per, 

ut if the Words charge a particular Crime Holt, Raym. 
upon the Plaintiff, which is not capital, Ex. 727 
gr. Adultery with J. S. it has been holden 
that the Defendant may give that in, Evi- 
dence in Mitigation of Damages; though 
he cannot give in Evidence the Commiſſion 
of a like Crime with any other. —However 
in Underwood and Parks, Lee Ch. Juſt. ſaid Str. 1200. 
it was now a general Rule not to ſuffer 
the Truth of the Words to be given in 
ILvidence on Not guilty in any Caſe. 
In the Caſe of the King and Baker, which 
was an Information againſt the Defendant, 
for publiſhing a Libel againſt Mr. Swinton of 
Hadham College, Oxon, accuſing him of ſo- 
domitical Practices, Lee Ch. Jutt. refuled to 
let the Defendant give Evidence of his Rea- 
ſons for doing it, 'viz. That the ſuppoſed 
Pathic told him ſo; for he ſaid the only 
Queſtion was, Whether the Defendant were 
guilty of printing and publiſhing the Libel; 

and though it be offered by way of Mitiga- 
pon only, yet in fact it amounts to a Juſtifi- 
e cation; 
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cation; and it has always been holden that 
the Truth of a Libel] cannot be given in 


Evidence by way of Juſtification ; becauſe 


Tr. 13.&14 
G. 2. 


if the Perſon charged with any Crime be 
guilty, he ought to be proceeded againſt ina 


legal Way, and not reflected upon in this 


manner. And afterwards the Court of King's 
Bench would not permit an Affidavit of 
this Matter to be read in Mitigation of the 
Fine, as they would not upon the Report 
receive any Evidence of Matter which did 
not appear at the Trial. 

However, where the Plaintiff having 


brought an Action againſt the Defendant for 


hun „ he was a Buggerer, and that he 
caught him in the Fact,“ after proving the 
Words, gave in Evidence the Defendant's 
ſaying at another time, that He was guilty 
of A, eat Practices.“ Mr. Juſtice Bur- 
nett, upon conſidering the Caſe of Smith and 
Richardſon, permitted the Defendant to give 
in Evidence the Truth of thoſe Words, for 


the Action not being brought for ſpeaking 


them, the Defendant had no Opportunity 
of pleading that they were true; and there- 
fore, as the Plaintiff has proved the ſpeaking 
of them in Aggravation, the Defendant ought 


to be permitted to ſhew they were true in 


Cr. J. 91. 


4 Co. 13. 
Cr. J. 91. 


Mitigation, _ 

The Defendant may by way of Juſtifica- 
tion plead that the Words were ſpoken by 
him as Counſel 'in a Cauſe, and that they 
were pertinent to the Matter in Queſtion : 
or he may juſtify. the ſpeaking of them 
through Concern, or the reading of them as 
a Story out of a Hiſtory ; or he may ſhew 
by the Dialogue, that they were ſpoken in 
a Senſe not defamatory ; or he may 2 
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theſe Matters in Evidence upon the general 

Iſſue, for they prove him Not guil of the 

Words maliciouſly. But in an Action brought 

by the Maſter of a Ship againſt a Merchant G Hall 1752. 
at Briſtol, for ſay ing his Veſſel was ſeized, 

and he put into Priſon at — for runnin 

Corn, Lord Ch. Juſt. Lee held, that Prof 

of the Defendant's having heard it read out 

of a Letter, and that he only reported the 

Story, was no Juftification ; but that every 

Perſon was anſwerable, for the Slander he 

reported of another, and the Jury accord- 

ing gave 1501. Damages. | 


* 


ote, if the Juſtification be local, as that 2 Lev. 121. 


he ſtole Plate at Oxon, the Trial ought re- 
gularly to be in the ſame County in which | 
the Juſtification ariſes. But this would be 1 Saund. 247. 
| aided after a Verdict by 16 C17 Car. 2.c.8. 

Note; By 21 Jac. 1. c. 16. if the Da- 
mages be under 405. the Plaintiff ſhall have 
no more Coſts than Damages; but it has 
been ſaid, that the Jury are not bound by Brown and 
this Statute, and therefore may give 10 J. Gibbons Salk 
Coſts where they give but 104.. Damage. 206. 
However it does not extend to ſuch Caſes, 
where the conſequential Damage is the Giſt 
of the Action; as for calling a Woman 
Whore per quod ſhe loſt her Cuſtomers. — Cr. Car. 163. 
So for calling a Man Thief, and caufing him 
to be arreſted, if the Defendant be 1 
guilty of both. a 

Bur it has been holden, that where the Raym. 1588. 
Words are of themſelves actionable, and 
ſpecial Damages are laid by way of Aggra- 
vation, though they be proved; yet if the 
Damages recovered are under 40s. there 
ſhall be no more Coſts than Damages; for 

* | it 
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it is properly an Action for Words within 
| the Statute 21 Fac. 1. c. 16. — 
Ca of Pr. in However in Denny and Yigg the Court of 
C A137. Common Pleas denied this Diſtinction, and 
allowed full Coſts in an Action, where the 
Damages recovered were under 40s. there 
being ſpecial Damage laid, although the 
Words were in themſelves actionable. There- 
fore it would be prudent in ſuch caſe (if the 
ſpecial Damage were not proved) to have 
it ſo found. | 
By the fame Statute, the Action muſt be 
commenced in two Yeats after the Words 
ſpoken; but Note, this does not extend to 
_* Lie ſep. 342. Scandalum Magnatum, nor to Caſes where the 
x Sid. 95. ſpecial Damage is the Giſt of the Action. 
— and gut where the Words are of themſelves ac- 
: tionable, ſpecial Damage will not take theny 
out of the Statute. 


* 11 3 A 1 N . - i p a a — 


CHAPTER I 
Of Malicious Proſecutions. 


Savil and Ro- I N many Caſes an Action will lie for a 
verts, 1 Salk. 1 malicious Proſecution: However there 
= mw. js great Difference between a civil Suit and 
_ an Indictment. It is not actionable to bring, 
an Action though there be no good Ground 

for it, becauſe it is a Claim of right, and 

the Plaintiff finds Pledges to proſecute, and 

is amerciable pro fal/o clamore, and 1s liable to 

Cofts : But an Action on the Caſe will lie 

for ſuing. the Plaintiff in the Spiritual Court 

Fre aliqua cauſa, and cauſing, him to be ex- 
communicated falſe, fraudulenter et malitioſe, 

without 


hk. 0 era a> A A AA 


Ne. 1 
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Without giving him any Notice, per quod he | 
- was put to great Coſts, If a Man ſue in Lady Water- 

the Spiritual Court for a Matter which ap- _ 8 1 
pears by his Libel not to be ſueable there, 3 
and over which that Court has no Juriſdic * 

tion, an Action on the Caſe will he ; for it 
is a Suit for Vexation : But not if the Suit 

be for a Thing demandable there by any 
Thing which appears by the Libel, and bar- 
red only by the Defendant's Plea or by col- 
lateral Matter: As where inſtituted for 
Tithe of Wood, which is Timber. So an Savil and Ro- 
Action will lie if one who has a Cauſe of berts. 
Action to a ſmall Sum, or has no Cauſe of 
Action at all, maliciouſly ſue rhe Plaintiff, 
with intent to impriſon him for want of Bail, 
or to do him ſome ſpecial Prejudice; but 
then it is not enough to declare generally, 1 Saund. 228. 
but he muſt ſhew the ſpecial Grievance; 1 Vent. 12. 
he muſt ſet out that being indebted to the 
Defendant in ſo much, he ſued out ſuch a 
Writ for ſo much more, on purpoſe to hold 
him to Bail. And if the Writ be not re- Robins end 
turned, he muſt have a Rule on the Sheriff Robins, 
to return it, that he may have it to give in — 178 
Evidence. But if a Stranger procure ano- yn 
ther to ſue me cauſeleſly, I may have an 
Action againſt him generally. 

Waterer 1 an Action on the Caſe Hob. 206. 
againſt Freeman for ſuing a ſecond fieri facias, 266. 
and having his Goods taken in Execution 
thereupon, after Goods taken upon a former 
Feri facias. The Defendant having been 
found guilty moved in Arreſt of Judgment, 
becauſe it was a legal Suit. Hobart Ch. Juſt. 
delivered the Opinion of the Court for the 
Plaintiff, bur ſaid if the Defendant had not 
known of the Cattle firſt taken, he had _ 
en 
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1 Str. 114. 


S P. 


Martin and 


Lincoln, Mic, deprive him of his Liberty, ab/que aliqua pro- 


Car. 2. 
B. 


An Introduction to the Law 
been liable to the Action; but now to the 
main Point (ſays Lord Hobart) We hold that 
if a Man bring an Action upon a falſe Sur- 
miſe in a proper Court, he cannot bring an 
Action againſt him and charge him with it 


as a Fault directly, as if the Suit itſelf was 
a wrongful Act; and cited 43 E. 3. 33. 


The Plaintiff brought an Action of falſe Im- 
priſonment, the Defendant pleaded that he 
cauſed him to be impriſoned upon a Starute, 
the Plaintiff replied, there was a Day given 
upon Defeaſance to pay, and that he paid 


before the Day; and yet it was ruled againſt 


the Plaintiff, becauſe he was impriſoned by 
due courſe of Law. But on the contrary, 
if you charge me with a Crime in a Court 
no way capable of the Cauſe, I ſhall have an 
Action for it. 4 Co. 14. So if a Man ſue 
me in the Spiritual Court for a mere tempo- 
ral Cauſe.— Now to the principal Caſe; if a 


Man ſue me in a proper Court, yet if his 
Suit be utterly without Ground of Truth, 


and that certainly known to himſelf, I may 
have Caſe againſt him, for the undue Vexa- 
tion and Damage that he putteth me unto 
by his ill Practice. But two Cautions are to 
be obſerved to maintain Actions in theſe 
caſes, 1. The new action muſt not be brought 
before the firſt be determined; becauſe till 


then it cannot appear that the firſt was un- 


juſt. 2. That there muſt be not only a Thing 
done amiſs, but alſo a Damage, either al- 


ready fallen upon the Party or elſe inevi- 


table; and therefore if a Man forge a Bond 
in my Name, I can have no 'A>tion till I 
we Car) 95: 3 0-7 12345451 

Caſe for that the Defendant machinans to 


Babili 
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babili cauſa proſecutus fuit quoddam breve de pri- 
vilegio out of the Court of C. B. and after he 
had put in an Appearance, that the Defen- 
dant knowing he had no probable Cauſe ſuf- 
fered himſelf to be nonſuited. After Ver- 
dict on Not Guilty, it was moved in Arreſt 
of Judgment, that the Action would not lie. 
North Ch. Juſt. ſaid the contrary is adjudged 
in Hob. 266. and that upon good Reaon, 
and it is in the Diſcretion of the Judge to di- 
rect the Jury, if there be manifeſt Proof 
that there is no Cauſe of Action; and Ellis 
ſaid, that the Cauſe was tried before him, 
and that it was apparent the Suit was merely 
vexatious. | 
If a Man be falſely and maliciouſly in- Savil and Ro- 

dicted of any Crime, that may prejudice his bert. 
Fame and Reputation, he may bring his 
Action. So if he be indicted of a Crime that 
ſubjects him to Peril of Life or Liberty. 
So though it touch neither his Fame nor 
Liberty; for it is injurious to his Property 
by putting him to a needleſs Expence. And 


the Action may be brought as well againſt * 


one who 223 others to indict, as a- Stiles 10. 
gainſt the Proſecutor. 


Where a Man is falſely and maliciouſly Savil and Ro- 
indicted of a Crime which hurts his Fame, dart. 


if it endangered. his Liberty, and- he were 
actually impriſoned z though it has been ſaid 
— be otherwiſe, where it 2 r e his 
roperty; for he cannot ſuffer in that in | 
either of thoſe Caſes. But this Diverſity be- ge 
tween a malicious Proſecution upon a good 22 An. Salk. 
| C Indict- 15. 


Paſc. 1734. 


Ch. J. Midd. 
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Indictment, and a bad one has been denied. 
and it is now holden that an Action will lie 
as well for Damage by Expence, as by 
Str. 97. Scandal or Impriſonment, though the In- 
Smith and dictment be inſufficient; and therefore it 
Hickſon. may be brought by a Husband for the Ex- 
pence of defending bis Wife. 

Clayton and The Plaintiff muſt produce and prove a 
Nelſon, P. . of the Acquittal on Record, and the 
1712. Fatker Subſtance of the Evidence given on the In- 
dictment is material, and the Charges of the 
Acquittal, and the Circumſtances which 
ſhew the Proſecution was malicious and 
without probable Cauſe: He may likewiſe 
give in Evidence the Circumſtances of the 
Defendant, in order to increaſe the Dama- 
| ges. | 
 Carth. 416. If the Action be brought againſt ſeveral, 
and one only be found guilty, it is ſufficient 
for there is a great Difference between this 
Action on the Caſe in nature of a Conſpi- 
racy, and a Writ of Conſpiracy at Common 
Law; for in this Caſe the Damage ſuſtained 
is the Ground of the Action. 
Goddard and He that gets off upon a Non Pros does 
Smith, Salk. not get off at all on the Merits of the Cauſe, 


and to maintain a Conſpiracy, it is neceſſary 
Ro lay and prove an 8 N and there- 
fore a No!le Proſequi will not maintain the 
Declaration, but if he plead Not Guilty, 
and the Attorney General confeſs it, that 

will do. 254 8 
The Defendant's Name upon the Baek 
of the Bill is a ſufficient Evidence, and the 
beſt of the Defendant's being ſworn to the 
z Vent. 47. Bill: But it may be proved that he was a 
| Witneſs without having the Bill; but 1 * 
on's 


. 
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ſon's Name being indorſed on the Indict- 
ment, is no Evidence of his being a Proſe- - 
cutor. a 

But though an Action do lie for a malici- Savil andRo- 
ous Proſecution, yet it is not to be favour- berts. 
ed; and therefore if the Indictment be found 
by the Grand Jury, the Defendant ſhall not 
be obliged to ſhew a probable Cauſe: But 
it ſhall lie upon the Plaintiff to prove ex- 
preſs Malice: However, as it may come 
to be left to a Jury, it is adviſeable for the 
Defendant to give Proof of a probable 
Cauſe, if he be capable of doing it; and CobbandCar. 
for this Purpoſe Proof of the Evidence gi- Midd. Mic. 
ven * the Defendant on the Indictment is 745. 

ood. | | 
a If the Plaintiff do prove Malice, yet if 
the Defendant ſhew a probable Cauſe, he 
ſhall have a Verdict, and the Judge, not the 
Jury, is to determine whether he had a pro- 
bable Cauſe; and therefore, where the Plain» Golding v. 
tiff having brought an Action againſt the Crowle, * 
Defendant for a malicious Proſecution for 8 
Perjury obtained a Verdict, upon a Motion | 
for a new Trial the Court ſet it aſide (it 
appearing upon the Report of the Judge, 
that there was a probable Cauſe) not as a , 
Verdict againſt Evidence, but as a Verdict 
againſt Law. Likes 

When the Action is for a malicious Pro- 6 Mod. 216. 
ſecution for Felony, the firſt Part of rhe Johnſon and 
Defendant's Defence muſt be to prove a Fe- H v. 
lony committed; and therefore, if Nobody 
were by at the Time of the ſuppoſed Fe- 
lony but the Defendant or his Wife, their 
Oath at the Trial of the Indictment may bg 
- given in Evidence to prove the Felony. * 
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Lane and St. In an Action for a malicious Proſecution 


79 


Str. 910. 


loe & al', Str. againſt the Proſecutor and the Juſtice of 


Peace who committed the Plaintiff, the Jury 
gave 200). againſt the Proſecutor and 20l. 
againſt the Juſtice; and King Chief Juſtice 
ordered the Verdict to be 1 taxen. But 
in Lowfield and Bankcroft, Trin. 5 Geo. 2. 
Lord Raymond in the like Action, where the 
Jury would have give Sool. againſt one 
and 1001. bee each of the other three, 

ſaid it could not be done, and there was a 

Verdict againſt all for 11007. 


— 
— —_ —_— 


CHAPTER III. 
Of Aſſault and Battery. 


N treating of the Action of Aſſault and 
Battery, it will be neceſſary to ſee what 


Queen v. In- the Law looks upon as ſuch. And firſt, an 
gram, Salk. A ſſault is an Attempt or Offer by Force or 


384. 


Violence, to do a corporal Hurt to another, 
as by pointing a Pitchfork at him, when 
ſtanding within reach; preſenting a Gun at 
him; drawing a Sword, and waving it in a 


1 Hawk. P. menacing Manner, Fc. But no Words can 


183. 
1 Mod. 3. 
+ 


amount to an Aſſault, though 8 they 
may in ſome Caſes ſerve to explain a doubt- 


ful Action; as if a Man were to lay his 


Hand upon his Sword, and ſay, If it were 
& not Aſſize time, he would not take ſuch 
“ Language:” Theſe Words would pre- 
vent the Action from being conſtrued to be 
an Aſſault, becauſe they ſhew he had no 
Intent to do him any corporal Hurt at that 
time. Secondly, A Battery, which always 

includes 
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includes an Aſſault, is the actual doing an 
Injury, be it ever ſo ſmall, in an angry, or 
n or rude, or inſolent Manner; 
as by ſpitting in his Face, or violently Juſt- 
ling him out of the Way. But if two by Dalt. cap. 22. 
Conſent play at Cudgels, and one hurt the tamen Vide 
other, it is no Battery; ſo if one Soldier 8 
hurt another in Exerciſe but, if he plead Cle 
it, he muſt ſet forth the Circumſtances, fo as Hob. 134. 
to make it appear to the Court, that it was 
inevitable, and that he commirted no Neg- 
ligence to give Occaſion to the Hurt; for 
it is not enough to ſay, that he did it caſuali- 
ter et per infortunium, contrd voluntatem ſuam, 
for no Man ſhall be excuſed a Treſpaſs, un- 
leſs it may be juſtified intirely without his 
Default; and therefore it has been holden, 
that an Action lay where the Plaintiff, ſtand- 
ing by to ſee the Defendant uncock his Gun, 
was accidentally wounded. Trin. 10 G. 1. 
Underwood and Hewſon. Per Forteſcue and 
Raymond, in Midd. Str. 596. 
And much more, if a Man wantonly do 
an Act by which another Man is hurt; as by 
puſhing a drunken Man, he will be anſwer- 
able in an Action of Aſſault and Battery, but Short and 
if he intend doing a right Act, as to aſſiſt Lovejoy co- 
ſuch drunken Man, or prevent him from go- n 
ing along the Street without Help, and in * bis 
ſo doing, an Hurt do enſue, he will not be 1 
anſwerable. | 
Where by a ſudden Fright, a Horſe runs 4 M. 405. 
away with his Rider, and runs againſt a Gibbons and 
Man, it is no Battery; and may be given in Pepper. 
Evidence on the General Iſſue: But if it 
were occaſioned by any one whipping the 
Horſe, ſuch Perſon would certainly be lia- 
ble in an Action upon the Caſe; and, Quære, 


3 in 


"2 SK 


den of Fleet, 
Ca. R. B. 339. 
at Bar. 


Boulter and 
Clark, at 
Abingdon 
747. ante 

t. 22. 


Rex v. War- 
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in the other: Caſe, if the Plaintiff were to 
prove that the Horſe had been uſed to run 
away with his Rider, for in ſuch Cale the 
Rider is not free from Blame. 5 
The Plaintiff cannot give in Evidence a 
Conviction at rhe Suit of the King for the 


ſame Battery; for it is a general Rule, that 
no Record of Conviction or Verdict ſhall 


be given in Evidence, but ſuch whereof the 
Benefit may be mutual, viz. Such whereof 


the Defendant, as well as Plaintiff, might 
have made uſe, and given in Evidence in 


Caſe it made for him. 


In an Action of Aſſault and Battery, Mr. 
Serjeant Haward would have proved that 


the Plaintiff and the Defendant fought by 


Conſent, and inſiſted that this was Evidence 
on the General Iſſue in Bar of the Action, 
for Volenti non fit injuria. But Parker Chief 
Baron denied it, and faid, the Fighting be- 
ing.unlawful, the Conſent of the Plaintiff to 
fight (if proved) would be no Bar to his 
Action, and that he was intitled to a Ver- 
dict for the Injury done him; and cited 
Winch 49. 2 Lev, 174. and Webb and Biſhop 


at Glouceſter Lent Aſſizes 1731, before Lord 
Ch. Baron Reynolds, where in an Action for 
five Guineas on a Boxing Match, the Judge 
held it an illegal Confideration, and the 
Plaintiff was nonſuited. Comb. 218. Matthew 


and Ollerton, where it was faid, that if a 


Man licenſe another to beat him, ſuch Li- 
Cence is void, becauſe it is * Peace; 
and thereupon the Plaintiff 


and 30s. Damages. 


There 


had a Verdict, 


(ur TE Te ' 6. ” © TREES 3 we 
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There are three Sorts of Defence to this Hob. 134. 
Action. | 


1. Inficiation. 
2. Matter of Excuſe. 
3. Juſtification. 


Inficiation is the Fin of the Fact, and 
that can only be by pleading the General 
Iſſue, viz. Not guilty. 
Matter of Excuſe is an Admiſſion of the 
Fact, but ſaying it was done accidentally, 
and without any Default in the Pefendant, 
and that (as I have already ſaid) may be ei- 
ther pleaded or given in Evidence on the 
General Iſſue. | 75 
Juſtification is an inſiſting upon ſome» 
thing that made it lawful for him to do the 
Fact laid to his charge; It is therefore to be 
ſeen what is ſufficient Matter of Juſtificati- | 
on. The moſt general Matter of Juſtifica- Cr. J. 365; 
tion is, that the Plaintiff made the firſt 5 
Aſſault, and if Iſſue be joined thereupon, 
the Defendant may proye an Aſſault on any 
Day before the Action brought; and the 
Plaintiff cannot give in Evidence a Battery 
at another Day, or at another Time in the 
fame Day, without a novel Afignmenr, 
which muſt be of a Battery on the ſame 
Day mentioned in the Declaration, elſe it 
will be a Departure; though on ſuch Novel Cr. Car. 229; 
Aſſignment he may give in Evidence a Bat- 
tery at wy other Day, the ſame as he might 
if the Detendant had pleaded Not Guilty to 
the Declaration; but as the common way 
is for the Plaintiff to have two or three 
Counts in his Declaration, ſo that the De- 


84 fendant 
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general Iſſue to ſome of them (tor if he juſ- 
tify two he admits two, and conſequently, 
unleſs he can prove two Juſtifications, mult 
have a Verdidt againſt him) he may prove 
another Battery without being put to make 
a novel Aſſignment. 

The Memorandum was generally of Mi- 


 chaelmas Term, and the Fact on Son Aault 


was proved on a Day within the Term, and 


on a Caſe made, the Court held it well 


Str. 1271. 


Cockcroft 

and Smith, 
Salk. 642. 

Dance and 
Lucy, Sid. 
246. 


enough; for the Plaintiff need have given no 
Evidence on this Plea, unleſs to aggravatc 
Damages, and the Court will not nonſuit 
him, becauſe it is amendable by a new Bill. 
And if this had come out on the Defendant's 


Evidence, who had otherwiſe proved his 


Plea, he ought to have a Verdict, unleſs the 
Plaintiff prove another Battery previous, 
which in ſuch Caſe ought to be deemed the 
Foundation of the Action. | 

If the Defendant prove that the Plaintiff 


firſt lifted up his Staff, and offered to ſtrike 


him, it is a ſufficient Aſſault to juſtify his 
ſtriking the Plaintiff, and he need not ſtay 
till the Plaintiff has actually ſtruck him. 
However every Aſſault will not juſtify 
every Battery; but it is Matter of Evidence 
Whecher the Aſſault were proportionable 
to the Battery, and therefore, though the 


Plaintiff fer out a Maihem in his Declarati- 


on, yet the Plea of Son Aſſaul. Demeſne is 


the ſame; and he need not | age that the 


Plaintiff maibemaſſet et vulneraſſet the Defen- 
dant, Niſi, &c. But that muſt appear in Exi- 


dence; that is, it muſt appear that the Aſ- 


ſault was in ſome Degree proportionable 


1 Raym: 177. to the Maibem z and therefore in Cockroft v. 


Smith, 


fendant is under a Neceſſity of pleading the 


ee. 


Foy = 5 A 2 pa wh, ot. 


Cl 
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Smith, Holt Ch. Juſt. directed the Jury to 
give a Verdict for the Defendant, the firſt 
Aſſault being by tilting the Form on which 
the Defendant ſat, whereby he fell, the 
Maim was that the Defendant bit off the 
Plaintiff's Finger. IS 
If the Defendant plead Son A//ault, and King & Ux' 
the Plaintiff can -uſtity it, he muſt plead it, . — 
for he cannot give it in Evidence upon tñge * 
general Replication de injurid ſud proprid. | 
There are many other Matters which 1 Hawk. P. C. 
may be pleaded in Juſtification : As if an 130. 
Officer having a Warrant againſt one who 
will not ſuffer himſelf to be arreſted, beat or 
wound him in the Attempt to take him; ſo 
if a Parent in a reaſonable Manner chaſtiſe 
his Child, or a Mafter his Servant, or a 
Schoolmaſter his Scholar, or a Gaoler his 
Priſoner; or if I beat one who wrongfully 
endeayours with Violence to diſpoſſeſs me 
of my Land or Goods, or who aſſaults my 
Wife, Parent, Child, or Maſter: But 
though all theſe Matters may be pleaded in 
Juſtification, yet they muſt be pleaded dif- 
ferently; as for Example: In Aſſault and 1 Raym. 62. 
Battery againſt Husband and Wife for the 
Battery of the Wife, the Defendants may 
plead that the Plaintiff was going to wound 
ner Husband, and that ſhe inſultum fecit to 
defend him and to prevent the Plaintiff from 
beating him: In the fame manner a Servant 
may juſtify an Aſſault in Defence of his 
Maſter; but nov econ', becauſe the Maſter 
may have an Action per quod ſervitium amiſit; 
bur the Servant can have no Action for an 
Aſſault on his Maſter. A Man cannot juſti- 
fy an Aſſault in Defence of his Poſſeſſion 
but he ought to ſay, molliter manus 3 
| 0 
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Willizms and So an Officer Tegan} more than the 


Jones, Str. 
1049. 


| Green and 
Salk. 641. 


Taylor v. 
Markham, 
Cr. J. 224. 
Yelv. 157. 


LaneandDeg 


Aſſault by virtue of an Arreſt, without 
ſhewing that the Plaintiff reſiſted, or en- 
deavoured to reſcue. himſelf. 

A Battery cannot be juſtified on Account 
of breaking his Cloſe, in J aw, without a 
Requeſt to depart; but it is otherwiſe, if 
he come into my Cloſe vi et armis; for that 
is but returning Violence with Violence. 

In Aſſault and Battery, the Defendant 
pleaded, that he was ſeiſed of the Rectory 
of D. in Fee, and that the Corn was ſevered 


from the nine Parts, and for that the Plain- 


tiff would have carried away his Corn, the 
Defendant ſtood in Defence thereof, and 


kept the Plaintiff from carrying it away; ſo 
as the Harm the Plaintiff received was of 
his own Wrong, Cc. The Plaintiff repli- 


ed, de injuria ſua propria abſgue tali cauſa; 
and upon Demurrer the Replication was 
holden to be good, becauſe the Plaintiff 
claimed nothing in the Land or Corn, but 


2 Damages for the Battery, which is 
at 


collateral to the Title, and therefore a ge- 
neral Replication was 2 for in Aſſault 
and Battery, the Poſſeſſion can only be ma- 
terial; but it is otherwiſe when the Right 
my come in Queſtion. 8 

he Defendant may juſtify even a Mai- 


berg, H. 11 bem; if done by him as an Officer in the 


W. 3. 
Treby C. ? A 
G. Hall, Salk 
MSS. 


Army for diſobeying Orders; and he may 
give in Evidence the Sentence of the Coun- 


cil at War upon a Petition againſt him by 


the Plaintiff: And if by the Sentence the 
Petition is diſmiſſed, it will be concluſive 
Evidence in Favour of the Defendant 


Whenever 
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Whenever the Defendant juſtifies a Bat- Salk. 637. 
tery, he muſt confeſs it, otherwiſe on De- 
murrer the Plaintiff will have Judgment. 

Where there is an expreſs Battery laid, it 
is not enough to julify the Impriſonment 
(though that includes a Battery) but he muſt 
likewiſe juſtify the Batrery. | 
A former Recovery in Aſſault and Bat- Fetter ans 
tery is a good Plea, notwithſtanding ſubſe- Beale, Salk. 
quent Damages; for the Conſequence of“. 
the Battery is not the Ground of the Acti- 
on, but the Meaſure of the Damages. I 
So if a Battery be committed by ſeveral, Yelv. 68: 
and a Recovery be had againſt one, ſuch 
Recovery may be pleaded in Bar to an Acti- 
on for the ſame Battery brought againſt a- 
A 
If the Defendant juſtify the Aſſault, and Cr. J. 151. 
plead Not Guilty to the Battery and Candift scaſe 
Wounding, and both Pleas are found a- 
gainſt him, there ſhall be but one Damages 
given, for the Aſſault is included in the 
Battery. So if the Action be brought a- 11 Co. 6, 7. 
gainſt two, and one plead Not Guilty, and Sir J. Hey- 
the other Son Ahault, and both Iſfues are Jon's cale. 
found for the Plaintiff, there ſhall be bur 
one Damages aſſeſſed; and it would be the 
ſame if one of the Defendants had pleaded 
ſpecially, and there 'had been a Demurrer 
which had been determined in Favour of 
the Plaintiff: For it is a Maxim, that where 1 R R. 395- 
the Enqueſt is taken by the Iſſues of the Cr. J. 350. 
Parties, by the ſame Enqueſt ſhall the Da- Rodney and 
mages be taxed for all. If rhe Jury aſſeſs = 2 
Damages ſeverally, viz. 1000. againſt A. ” 
and fol. againſt B. the Plaintiff may enter 
a Nolle Proſequi as to B. and take Judgment 
againſt A. only for the 1000. for as the 
git 7 Plaintiff 
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ante, 
Poſt. 


9 E. 4. 51. 
Cr. J. 655. 
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Plaintiff might have brought his Action 
jointly or ſeverally, he may have the ſame 
Election as to the Damages; or he may take 
Execution againſt both for the greater Da- 
mages; ſo if one of the Defendants confeſs 
the Action, a Writ of Enquiry ſhall be a- 
warded, but ſhall not iſſue, becauſe he ſhall 


be contributary to the Damages 'taxed by 


the Enqueſt on the Iſſue of the Parties, if 
they ſhall find for the Plaintiff; and if they 
ſnall find againſt the Plaintiff, then the 
Writ ſhall iſſue forth. It is the conſtant 


Practice now to let the Writ iſſue ſo that 


the ſame Jury tries the Iſſue, and aſſeſſes 
the Damages; and in Caſe the Defendant 
who pleaded, is acquitted, yet the Plaintiff 
ſhall go on to aſſeſs Damages againſt the o- 


thers; (aliter if the. Plaintiff be nonſuited. 


Str. 507.) So if one Defendant appear, and 
the Plaintiff declare againſt him Simul cum 
c. who pleads, and is found Guilty by the 
Enqueſt ro Damages; and afterwards the 
other comes and pleads, and is found Guil- 
ty; he ſhall be charged with the Damages 
taxed by the former Enqueſt, for the Treſ- 
paſs, which the Plaintiff has made joint, can- 
not be ſevered by the Jury, if the Jury find 
the "Treſpaſs to be done by all at one and 
the ſame Time; but if the Jury find one 
Guilty at one time, and the other at ano - 
ther time, there ſeveral Damages may be 
A . 
Treſpaſs by Baron and Feme for the Bat- 
tery of both, Defendant pleaded Not Guil- 
ty, and found Guilty, and Damages aſſeſſed 
r the Battery of the Baron by itſelf, and 
for the Battery of the Feme by» itſelf; and 
Judgment was given for the Damages _ 
the 
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the Battery of the Feme; and the Writ 


abated for the Reſidue. Note, the Defendant Str. 480. 
cannot in ſuch Action give Evidence, that Dickens & 
the Man has a former Wife, for that ought — 2 
to be pleaded, that he may be appriſed of per Pratt C.] 
the Defence, and be prepared to 5 0 it. * 
In Aſſault and Battery, the Defendant gave Str. 79.Weſt- 


in Evidence his Marriage with the Plain- brooke and 


tiff; to encounter which ſhe proved a for- evil. 
mer Marriage to one Veſtbroote, who was 

alive at the time of her ſecond Marriage: 

For the Defendant it was inſiſted, ſhe ought 

not to give Felony in Evidence to ſupport 

her Action, but Lord King admitred it. 

In an Action by — and Wife, for Salk. 119. 
a Battery on her, per quod the Husband's 
Buſineſs remained undone; on Motion in 
Arreſt of Judgment it was holden good, be- 
cauſe the Battery itſelf is actionable, and the 
per quod only ee ; and Holt ſaid he Str. 1094. 
would not intend the Judge ſuffered that to 
be given in Evidence. 

If there be a Maim, or if the Wound be 1 Raym. 176. 
apparent br not a Maim, the Court Cook and 
may increaſe the Damages upon View of BR 
the Plaintiff. But in — for it, it ſeems 


neceſſary that the Judge of Nif a 


ſhould indorſe upon the Poſtea, what Mai 
or Wound. was proved; unleſs the Cau 
were tried before a Judge of the ſame 
Court where the Motion is made to in- 
creaſe the Damages. It likewiſe ſeems ne- Viner, tit. Da- 
ceſſary that the Manner of wounding ſhould mages, K. pl. 
be ſet forth in the Declaration. Stiles 347. 47. 
In Smallpiece and Bockenham, Mic. 27 Car. 
2. C. B upona Motion to increaſe Dama- 
ges ſuper viſum vulneris, the Court ſaid, it 
was neceſſary that it ſhould be proved to — 
the 


atch 223. 
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the ſame Wound for which the Damages 
. were-given, and ordered Notice to be gi- 


ven to the Defendant who appeared, and 


Witneſſes on the one part and on the other 


were examined, and ſeveral of the Jurymen, 


who all ſaid that no Evidence was given to 
them that any Blow was given upon the 


Eye, or that he had loſt his Eye by the 


x Barnes 106. 


Pain. 


be an ill Plea. 


Battery; and for this Reaſon the Court 
would not increaſe the Damages; for new 
Evidence ought not to be given, for this is 
a Cenſure on the firſt Verdict and a Cor- 
rection of it. | 

In Burton and Baynes, M. 7 G. 2. C. B. 
upon View of the Party, and Examination 
of the Surgeon ore tenus in open Court, and 
hearing Counſel on both Sides ( after a 
Rule to ſhew Cauſe) the Damages were in- 
creaſed from 110. 146. to fol. - 

It may not be uſeleſs here to remark, that 
by the Zewiſh Conſtitution he that hurt his 
Neighbour was reſponſible on five Ac- 
counts. 1. For the Damages. 2. For the 
Cure. 4. For the Ceſſati- 


. For the | 
on of Work. 7. For the Affront or Diſ- 


grace. 


I F. I. c. 16. an Action for an Aſſault 
nd Battery muſt be brought within four 
Years. But this muſt be taken Advantage 
of by pleading, and therefore where the 
Plaintiff by Miſtake pleaded Non culp. infra 
ſex Annbs, upon Demurrer it was holden to 


2 It is proper to take Notice, that by the 


CH AP- 


— 
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CHAPTER IV. 
0+ Falſe Impriſonment. 


VERY Reſtraint of a Man's Liberty Co. L. 253. 
under the Cuſtody of another, either 
in a Gaol, Houſe, Stocks, or in the Street, 
is in Law an Impriſonment; and whenever 
it is done without a proper Authority, is 
falſe Impriſonment, for which the Law gives 
an Action; and this is commonly joined 
to an Aſſault and Battery; for every Im- 
riſonment includes a Battery, and every 
attery an Aſſault. | | 
The 21 FJ. 1. limits this Action to four Coventry v. 
Years; but if an Action be brought for de- Apſley, Salk. 
taining the Plaintiff in Priſon, from—— 42. 
to——, and the Defendant plead (as he 
may) as to part Not Guilty infra quatuor 
Annos, the Plaintiff may reply that it was 
one continued Impriſonment; and ſo ouſt 
the Defendant of the Benefit of the Sta- 
rute. . | 
Declaration of Mich. Term, of an Af- Str. 1095. 
ſault on the 18th of Ofober, and an Im- Webb and 
men from thence for twenty-five Turner 
ceks; on Motion in Arreſt of Judgment, 
the Court held that the Continuance bein 
laid under a Scilicet, will not vitiate what 1s 
properly laid in time, and that this differs 
from all the Caſes where the time is affirm- 
atively laid. 
Treſpaſs againſt J. C. Widow; and pend- Doyley ,,; 
ing the Suit the took Husband ; after Judg- White Cr. J. 
ment a Writ was directed to the Sheriff 323- 


quod 
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quad caperet J. G. ad ſatisfaciendum, upon 
which the Sheriff took the Defendant 
whoſe Husband, together with her, there- 
upon brought an Action of falſe Impriſon- 
ment againſt the Sheriff, who juſtified un- 
der the Ca. /a. the Plaintiff demurred; and 
per Cur. If an Action be brought againſt a 
Widow, who before Judgment takes an 
Husband, yet if ſhe be found Guilty, the 
Ca. ſa. ſhall be awarded againſt her, and 
not againſt her Husband, and Judgment for 


: the Defendant. 
Middleton 


ee Where an Officer and another join in the 
> 1 ſame Juſtification, if it be not ſufficient for 


1184. the Officer, neither is it for the other; and 
Smith and wherever an Officer juftifies an Impriſon- 
Boucher, Str. ment under a Writ which he ought to re- 
993- turn (and all meſne Proceſs ought to be re- 
turned) he muſt ſhew that the Writ was re- 
turned; but it is otherwiſe in the Caſe of a 
ſubordinate Officer, ſuch as a Bailiff, for 
: he is only to exccute the Sheriff's Warrant. 
— If the Action be brought againſt him who 
dee a. was Plaintiff, he cannot juſtify by Virtue 
ppb of an Execution, unleſs he likewiſe ſhew 
there is a Judgment; for the Judgment may 
be reverſed, and it ought to be at his Peril 
that he takes out Execution afterward : But 
it is enough for the Sheriff to ſhew a Writ, 
and if any one come in Aid of the Officer 
at his Requeſt, he may juſtify as the Officer 

may do, but ſuch Requeſt is traverſable. 
1 Raym. 740. The Officer cannot juſtify an impriſon- 
| ment for Non- payment of Taxes, under the 
general printed Warrant which the Collec- 
tors have, ſigned by two Juſtices; but he 

ought to have a ſpecial Warrant. 


2X yy UK» T7: RY EA 3 


The 


- 
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The Defendant juſtified an Impriſon- Hillyfield v. 
ment for that the Plaintiff was indebted to 2 
him in a Debt of 201. and he took out 1 6 wy 
Latitat againſt him directed to the Sheriff,” 
Sc. which is the ſame Impriſonment, c. 
The Plaintiff in his Replication traverſed 
that he owed him ſo much Money; after 
Verdict for the Plaintiff it was moved in 
Arreſt of Judgment, that the Debt being 
but Inducement to the Juſtification was nor 
traverſable, and a Repleader was awarded. 

Note, that by 21 Fac. 1. c. 12. Juſtices 
of the Peace, Mayors, Bailiffs, Church 
Wardens, and Overſeers of the Poor, Con- 
ſtables and other Peace Officers, may plead 
the general Iſſue, and give the ſpecial 
Matter in Evidence. It likewiſe enact 
that any Action brought againſt them, ſhall 
be laid in the proper County; and if upon 
the general Iſſue pleaded, the Fact ſhall 
appear to be done in another County, the 
Jury ſhall find the Defendant Not Guilty. - 
Note likewiſe, that by 24 C. 2. c. 44. no 
Writ ſhall be ſued out againſt a Juſtice for 
what he ſhall do in the Execution of his : 
Office, till Notice in Writing of ſuch in- 
tended Writ ſhall have been deliyered to = 
| him, or left at the uſual Place of his Abode, f 
a Month before, and the Juftice may tender ! 
Amends, and in Caſe the fame is not accept- ; 
- ed, plead ſuch Tender in Bar to the Action, 

together with the Plea of Not Guilty, and 
any other Plea with Leave of the Court; 
and if upon Iſſue joined thereon the Jury _ « 
ſhall find the Amends ſo tendered to have 
been ſufficient, then they ſhall give a Ver- 
dict for the Defendant. It likewiſe enacts, 
0 that no Action ſhall be brought againſt any 

D 


Conſtable 


Q \ hu 
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i Conſtable or other Officer, or any other 
Perſon acting by his Order, for any Thing 
done in Obedience to a Juſtice's Warrant, 
until Demand made of the Peruſal and Copy 
| of ſuch Warrant; and the ſame has been re- 
” fuſed for the ſpace of fix Days; and in Caſe 
the Warrant be ſhewed and a Copy taken, 
and afterwards an Action be brought againſt 
the Conſtable, without making the Juſtice 
a Defendant, the Jury ſhall on producing 
the Warrant find a Verdict for the Defen- 
dant, notwithſtanding any Defect of Juriſ- 
diction in the Juſtice ; andif ſuch Action be 


brought jointly againſt the Juſtice and him, 
upon producing the Warrant, the Jury ſhall 


find for him; and if they find againſt the 
Tuſtice, the Plaintiff ſhall recover the Cofts 
he is to pay to ſuch Defendant, with a Pro- 
viſo that if the Judge certify that the In- 
jury was wilfully and maliciouſly commit- 
ted, the Plaintiff ſhall be entitled to double 
Coſts. And a Proviſo likewtſe, thar ſuch 
Action ſhall be commenced within ſix Calen- 
| dar Months after the Act committed. 

Fickerfgill v. If a Man be impriſoned by a Juſtice's 
Palmer, Tr. Warrant on the firſt Day of January, and 
t. o kept in Priſon till the firſt Day of February, 
8. P. 42. he will be in time if he =_ his Action 
within ſix Months after the firſt of February, 
for the whole Impriſonment is one intire 

. 3 | | | 
Lawranceand The Juſtice having pleaded a Tender of 


Cox, Hil. 33 Amends, the Plaintiff obtained a Rule for 
+ G.z.K. B. the Defendant to bring the Money into 


Court for the Plaintiff to take the ſame, up- 
on diſcontinuing his Action. 


CHAE 


eo 


D 


V's 


Law gives him an Action to recover Da- 


. It. : 


Place much frequented, (ſuch as Lincolns- Michael v. 


Maſter as well as the Servant, for it will 


RS. AN, ED. 


| be a Witneſs for his Maſter without a Re- 
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CHAPTER v. 


« * 


Of Injuries ariſing from Negli- 
gence or Folly. 
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E VERY Man ought to take reaſonable 
Care that he does not injure his Neigh- 
bour; therefore where-ever a Man receives 
any Hurt through the Default of another, 
though the ſame were not wilful, yet if it 
be occaſioned by Negligence or Folly, the - 


— es 
r 


2 = ˙——— 
— ———— — = 


mages for the Injury ſo ſuſtained. 

As in the Caſe mentioned in the third | 
Chapter, where the Defendant, by uncock- 
ing his Gun, accidentally wounded the 
Plaintiff who was ſtanding by to ſee him do 


If a Man ride an unruly Horſe in any 2 Lev. 172. 


Inn- Fields) to break and tame him; if the Alefree&al” 
Horſe hurt another, he will be liable to an 
Action; and it may be brought againſt the 


be intended that he ſent the Servant to train 
the Horſe there; or it may be brought a- 
gainſt the Maſter alone. 
The Servants of a Carman ran over a Boy 1 Raya. 739. 
in the Streets, and maimed him by Negli- 
$roees an Action was brought againſt the ö 
aſter, and the Plaintiff recovered. And Str. 1083. 


note, that in ſuch Caſe the Servant cannot 


leaſe, becauſe he is anſwerable to him. 
> D 2 8 
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So in the Caſe above-mentioned, if one 
whip my Horſe, whereby he runs away 


with me and runs over a Man, the Man may 
bring an Action againſt ſuch Perſon; for 


- the whipping my Horſe was an Act of Folly, 


1 Mod. 24. 


Carth. 194, 


and therefore he ought to be anſwerable for 
the Conſequence of it. 4 Fortiori, I might 
maintain an Action if I received any Hurt 
from my Horſe's running away, becauſe the 
Conſequence is more natural. However it 
is proper in ſuch: Caſes to prove that the In- 
jury was ſuch, as would probably follow 
from the Act done; as that many People 
were aſſembled together near the Place, at 
the time of his whipping the Horſe; or that 
the Perſon run over, was ſtanding near and 
within Sight; yet as the Defendant is only 
to anſwer civiliter and not criminaliter, it 
does not ſeem abſolutely neceſſary to give 
ſuch Proof; though to be ſure 48 Cir- 
cumſtances will have Weight in diminiſh» 
ing or increaſing the Quantum of the Da- 
mages. 

So if a Man lay Logs of Wood croſs a 
Highway; though a Perſon may with Care 
ride ſafely by, yet if by means thereof my 


Horſe ſtumble and fling me, I may bring 


1 Dany. 177. 


an Action; for wherever a Man ſuffers a 
particular Injury by a Nuſance, he may 
maintain an Action; but then the Injury 
muſt be direct (ſuch as before mentioned) 
and not conſequential, as by being delayed 
in a Journey of Importance. 

So if a Surgeon undertake to cure a Per- 
ſon, and by his Negligence and Unskilful- 
neſs miſcarry, an Action will lie; but if the 
Perſon undertaking to make the Cure be 
not a common Surgeon, there muſt be an 

: expreſs 


Relative to Trials at Niſi Prius. 37 
expreſs Promiſe ; becauſe if it were not his 
Profeſſion, it was the Folly of the Plaintiff 
to truſt him, unleis he were deceived by an 
expreſs promiſe ; and the Law in tuch caſe 
will not raiſe a promiſe. The Defendant 
may in either caſe give in Evidence that the 
Plaintiff did not follow his directions, Qc. 

As I ſhall have Occaſion to ſay more 
5 this Head in the next Book, under the 
itle of © Caſe for Misbehaviour in an Of- 
fice, Truſt or Duty,“ and of Caſe for con- 
ſequential Damages,” I will only add in this 
place, Thar it is a ſettled diſtinction, that 2 Raym, 
where the immediate Act itſelf occaſions a 1402. 
Prejudice, or is an Injury to the Plaintiff's 
Perſon, Houle, Land, Cc. Treſpaſs vi et ar- 
mis will lie: But where the Act itſelf is not 
an Injury, but a conſequence from that Act 
is prejudicial to the Plaintiff's Perſon, Houſe, 
Land, Cc. Treſpaſs vi et armis will not lie, 
by the proper Remedy is an Action on the 
caſe. 


4 = 7 F * — * _—_— —_ —y —— os 


CHAPTER VL 
Of Adultery. 


I Am now come to the laſt Thing for 
which (as a perſonal Injury) an Action 
will lie, and that is Adultery. And the Ac- 
tion lies in this Caſe for the Injury done to 
the Husband, in alicnating his Wife's Aﬀec- 
tions; deſtroying the comfort he had from 
| her company z and raiſing Children for him 
| to ſupport and provide tor. And as the In- 


3 Jury 


þ 
! 
| 
| 
f 
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jury is great, fo the Damages given are com - 

monly very conſiderable: But they are pro- 

perly increaſed or diminiſhed by the parti- 

cuiar circumſtances of each Caſe ; the Rank 

and Quality of the Plaintiff; the condition 

of the Defendant; his being a Friend, Re- 

lation or Dependant of the Plaintiff, or be- 

ing a Man of Subſtance; proof of the Plain- 

tiff and his Wife having lived comfortably 

together before her acquaintance with the 

Defendant ; and her having always borne a 

ood- character till then; and proof of a 

ttlement, or proviſion for the Children of 

the Marriage, are all proper circumſtances 

of aggravation. On the other hand, proof 

that the Wife had before eloped with o- 

thers; or that the Husband had turned her 

out of doors, and refuſed to maintain her ; 

and that he kept company with other Wo- 

men; or that he was acquainted with and 

Cibber and conſented to the Defendant's Famiharity 

Sloper, per with her, is proper in Mitigation of Da- 

es 3 mages. So the Defendant may give in Evi- 

Marlton at dence, that the Wife had a Baſtard before 

Hereford Marriage, but he will not be permitted to 

1756. per = Evidence of the general Reputation of 

ns wp J her being (or having been) a Proſtitute; for 

SY © that may be occaſioned by her Familiarity 
Stephenſon, . 

Staiford1 745 With the Defendant z though perhaps, after 


per Foſter J. having laid a Foundation by proving her be- 


ing acquainted with other Men, ſuch ge- 
neral Evidence may be admitted: But for 
this Matter of giving character in Evidence 

Vide Poſt Lib. 56. 1 ls 
Note; In this Action it is neceſſary for 
che Plaintiff to prove his Marriage; which 
may be done either by a copy of the Re- 
giſter, or by the Teſtimony of one who 
yas preſent at the Ceremony. ' 
| | L 
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It has been doubted whether the Cere- Woolſtonand 
mony muſt not be performed according to grote. Pet 
the Rites of the Church ; but as this is an 5 J. 
Action againſt a wrong doer, and not a claim 5 3 —— 
of Right, it ſeems ſufficient to prove the Plaintiff was 
Marriage according to any Form of Reli- an A 
T7 4 =o and recover- 
gon, xg in Fhe calc of Angpappiſts, Quakers 1 ot 
The confeſſion of the Wife will be no Biker and 
Evidence againſt the Defendant ; but a Diſ- Morley, G. 
courſe between her and the Defendant may 739. 
be proved. So Letters written to her by the 
Defendant may be read as Evidence againſt 
him, bur her Letters to him will be no 
Evidence for him. bo aus 
As the Gift of the Action is the criminal Cook and 
converſation, and not the Aſſault, the pro- Sayer, Mic. 
per Plea under the Statute of Limitation is 328. 2. K. A 
not Guilty within fix Years. 
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BOOK I. 


= + 6k | For what Injuries affecting a Man's 
; : perſonal Property, an Action 
way be brought. 


_ INTRODUCTION. 
FT TJAVING inthe laſt Book taken No- 


Man's Perſon for which an Action may be 
brought, I ſhall now conſider in what caſes 


Ie; an Action will he for Injuries affecting his 


Property; and they divide themſelves into 
two Sorts. | 


1. Such as affect his perſonal Property. 
2. Such as affect his real Property, 


The Actions that may be brought for In- 
juries affecting his perſonal Property, are, 
255 „ e 
Trover. 
Detinue. 
Replevin. 
Reſcous. 
Treſpaſs. 
. Caſe for Misbehaviour in an Of- 
fice, Truſt or Duty. 
. Caſe for conſequential Damages. 


9 A en 


CHAP. 


tice of the ſeveral Injuries affecting a 
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CHAPTER I 
Of Deceit. 


ECE II properly lies where one Man 2 Danv. 543, 
does any Thing in the Name of ano- 4, 5: 
ther, by which the other is damaged and 
deccived ; as if one without my Knowledge 
purchaſe a Quare Impedit in my Name, re- 
turnable in Banco, and after cauſe it to be 
abated, or me to be nonſuited. So if one 
forge a Statute Merchant in my Name, and 
thereupon a Capias is ſued out, upon which 
I am taken, I may have a Writ of Deceit a- 
gainſt him that forged it, and him that ſued 
the Capias. But this Writ lies chiefly upon 
Recoveries obtained by Covin and Deceit: 
And in ſach Caſes where the Recovery is 
of Land, it is brought to reſtore the Party 
to the Lands and Profits: and in other Caſes 
ſuch as Debt, Sc. to give him Damages: 
But what I intend to take Notice of in the 
preſent Chapter are Actions upon the Caſe 
in the Nature of a Writ of Deceit, which 
lie where-ever a Perſon has by a falſe Affir- 
mation, or otherwiſe, impoſed upon another 
to his Damage, who has placed a reaſonable 
Confidence in him; as if a Man in Poſſeſ- Aleyn. 91. 
lion of a Horſe, or a Lottery Ticket, ſell it 
to another for his own, for Poſſeſſion of a . 
perſonal Chattel is a Colour of Title; and Medina and 
therefore it was but a reaſonable Confi- BR 
dence, which the Buyer placed in him, , Raym. 593. 
when he affirmed it to be his own. But its. C. 
is incumbent on the Plaintiff in ſuch Caſe Aleyn 91. 
to prove the Defendant knew it not to be 
= ' his 


I Dany. 176. 


A. Vetrollaction to the Lew 


his own at the Time of the Sale (for the De. 


claration mult be that he did it fraudulent- 
ly, or knowing it not to be his own.) For 
if the Defendant had a reaſonable Ground to 
believe it to be his Propery (as if he bought 
it bona fide) no Action will lie againſt him: 
but the Defendant cannot plead ſuch Mat- 
ter, but muſt give it in Evidence. 

So if the Vendor affirm that the Goods 
are the Goods of a Stranger, his Friend, 
and that he had an Authority from him to 
ſell them, whereas in truth they are the 


Goods of another, and he had no ſuch Au- 


thority, an Action will lie againſt him; and 
in ſuch Caſe ir will be ſufficient for the Buyer 
to prove them the Goods of another, with- 
our proving that the Defendant knew them 
to be ſo (tor it need not be averred in the 
Declaration) for the Deceit is in his falſely 
affirming he had an Authority to ſell them: 
The Plaintiff muſt therefore prove that he 
had no ſuch Authority; and doubtleſs prov- 
ing them to be the Goods of another would 
be Evidence prima facie that he had no Au- 


. thority, and ſufficient to put him upon proy- 


Valk. 210. 


Riſney and 
Selby. 
_ 211. a 
AYM. 111 
Sid. 166. 


ing that he bad. | 
If the Seller were out of Poſſeſſion of the 
perſonal Chattel at the Time of the Sale, no 
Action will lie againſt him though it be not 
his own, without an expreſs Warranty, for 

there was Room to queſtion his Title. 
If the Seller affirm the Rent of a Houſe 
to be more than it really is, whereby the 
Purchaſer is induced to give more than it 1s 
worth, an Action will lie for the Deceit; 
for the Value of the Rent is Matter which 
hes in the private Knowledge of the Land- 
lord and Tenant, and muſt be the fame 1 
— * Ally 


W 
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all. But if the Seller had only affirmed, 
that F. S. would have given ſo much for it, 


whereas J. S. had never offered ſo to do, no 
Action would lie, for ſuch Affirmation could yely. 20. 
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not deceive him in the Value; ſo if he had 


only affirmed it was worth ſo much, for the 


Purchaſer might inform himſelf of the Va- 


lue. And ſo it is in all Caſes, where the 1 Sid. 146. 
Purchaſer may eaſily diſcover the true- Va- 
lue, or where the Thing may be of more 
Value to one Man than to another; as 
Jewels, Pictures, Cc. 

In Chandler v. Lopus, which was Caſe, Cr. J. 41. 
Whereas the Defendant havingSkill inJewels, 
had a Stone which he affirmed to be a Bezar 
Stone, and ſold it as ſuch to the Plaintiff: 
Judgment was arreſted, becauſe the Decla- 
ration did not aver, that the Defendant knew 
it not to be a Bezar Stone, or that he war- 
ranted it to be one. 


But if a Merchant ſell one Kind of Silk Horn and M- 


for another, whereby the Purchaſer is im- chols, Salk. 
poſed upon in the Value, he may bring his 289. 
Action; and though it appear upon Evi- 
dence that there was no actual Deceit in the 
Merchant, but that it was in the Factor be- 
yond Sea; yet it will be ſufficient to charge 

the Defendant ; for he 4hall be anſwerable 

for the Deceit of his Factor civiliter, though 

not criminaliter; for ſince Somebody muſt 

be a Loſer, it is more reaſonable that he that 
puts the Truſt and Confidence in the De- 
ceiver ſnould be the Loſer, than the Stranger. 

If the Vendor affirm a Horſe to be ſound gutterfield 
Wind and Limb; whereupon the Purchaſer and Bur- 
fidem adhibens gives ſo much; if the Horſe roughs, 
be blind, an Action will lie; but it ſeems Salk. 21. 
to be good Evidence in ſuch Caſe on the 


Part 


— 
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Part of the Defendant, that the Defect is 
viſible, for then it cannot be reaſonably in- 


tended that the Affirmation extended to it. 


| whe = by a 


And note that, if the firſt Contract with 
Warranty be broken off, the Warranty will 
not extend to a ſubſequent Sale. 

It has been ſaid that if a married Man pre- 
tend to be ſingle, and marry F. S. ſhe may 
bring an Action to recover Damages for the 
Injury done her by his Deceit: but ſuch an 
Action will not lie for a Man who is im- 
poſed upon by a married Woman, becauſe 
the Converſation and Contract of the Wife 
will not bind the Husband. And it may 
be doubted in the other Caſe, being Felony 
by 1 Fac. 1. as it is a general Rule, that 
where a Treſpaſs is by Statute turned into 
Felony, the Treſpaſs is merged; though in 
the Caſe of Garford v. Richardſon, Tr. 36 
Car. 2. the Court of K. B. upon a Motion 
in Arreſt of Judgment in ſuch an Action 

Waman gave Judgment for 
the Plaintiff, holding the Action to be main- 
tainable. | 


IS "IF 


CHAPTER IL 
1 Of Trover. 


ROVER is a ſpcial Action on the 


Caſe, which one Man may have a- 
gainſt another, who hath in his Poſſeſſion 
any of his Goods by delivery, finding, or 
otherwiſe, and ſells or makes uſe of them 
without his Conſent, or refuſes to deliver 
them on Demand; and it is for Recovery of 

| | | Damages 
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Damages to the Value of the Goods ; and 


therefore the Declaration on to contain 
convenient Certainty in the Deſcription of 
the Things, ſo that the Jury may know 


fain ſo much Certainty as an Action of De- 
tinue, becauſe that is for the Recovery of 
the Things themſelves, and therefore Trover 
for 20 Ounces of Cloves and Mace has been 
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what is meant thereby; but it need not con- Salk. 654. 


holden good. So for all the Goods con- Str. 827. 


fained in ſuch a Houfe ; ſo for a Parcel of 
Diamonds. 


If a Gentleman lodge Jewels ſealed up in Hartop and 


# Bag with a Banker tor ſafe Cuſtody only, Hoare, 
and the Panker break open the Bag, and G2 


pawn the Jewels to another, the Gentleman 
may bring Trover againſt the Pawnee, for 
he ſhall not be anſwerable for the Deceit of 


the Banker, as he gave him no Power to do 


that Act in which the Deceit lies; and there- 
fore it differs greatly from the Caſe, taken 
Notice of in the laſt Chapter, of the Merchant 
anſwering for the Deceit of the Factor. 


E. 16 
2 


The Converſion is the Giſt of the Ac- 1 Danv. 23. 


tion, and the Manner in which the Goods 
came to the Hands of the Defendant is onl 

Inducement: And therefore the plaintiff 
may declare upon a Devenerunt ad Manus ge- 


nerally, or ſpecially per inventionem, (though 


the Defendant came to the Goods by De- 
livery,) or that the Defendant fraudulently 


at Cards won Money of the Plaintiff from 


the Wife of the Plaintiff ; and this being 
but Inducement, need not be proved ; bur 


it is ſufficient to prove Property in himſelf, 
Poſſeſſion to have been in the Defendant, 


and a Converſion by him, 


In 


46 Au IntroduBtion to the Law 


tr 1-448. Jam Declaration Cem Ren wii lid 


to be on a Day before the Trover; wherc- 
fore a Motion was made in Arreſt of Judg- 
ment, but the Declaration was holden to be 


good, for the Poſtea convertit is ſufficient, 


| and the Y3z. is void. 
i Mod. 31. As to the Property, a ſpecial one is ſuffi- 

Su. 505. cient, and therefore this Action may be 
brought by a Carrier or Bailee; or by a 
Finder, for that will enable him to keep the 
Thing againſt all but the rightful Owner. 

2 Saund. 47. A Sheriff who has taken Goods in Exe- 
cution may bring Trover for them; if they 
were taken away before Sale. 


Per Powel J. If a Houſe be blown down and a Stranger 


on Midland take away the Timber, the Leſſee for Life 
Circuit, Salk. may bring Trover; for he has a ſpecial Pro- 
— perty to make Uſe of the ſame (as if he 
would rebuild) tho? the general Property be 
in the Reverſioner. F 
Sir William A Lord who ſeizes an Eſtray or Wreck, 
Courtney: may before the Year and Day expired main- 
_ bk tain Trover againſt a Stranger ; for he has 
PyeandPley- more than a Poſſeſſion, viz. a Poſſeſſion that 
del, Berks will turn into a Property. | 


1759. per Clarke Bar. 8 P. 


Lord Cullen's And Property is ſufficient without Pof- 
"i Bar, ſeſſion; therefore on the Trial of an Eject- 


* ment for a Mine it was holden, that a Re- 
covery in Trover for a Parcel of Lead dug 


8 out of the Mine was no Evidence of the 

Plaintiff's Poſſeſſion, 
Culling ad In Trover for ten Loads of Timber, the 
Tufnell, per Caſe was, That the Defendant had been 
Treby Ch. J. Tenant to the Plaintiff, and erected a Barn 
— upon the Premiſſes, and put it upon Pattens 
92 and Blocks of Timber lying upon the _ 
| ut 
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but not fixed in or to the Ground; and up- 
on Proof that it was uſual in that Country 
to erect Barns ſo, in order to carry them a- 
way at the End of the Term, a Verdict was 

1ven for the Defendant. But though Lord 

hief Juſtice Treby thought proper in this 
Caſe, to take Advantage of the Cuſtom of 
the Country; yet I apprehend that it would 
now be determined in Favour of the Tenant 
without any Difficulty; for of late Years Lord Dudley 
many Things are allowed to be removed by an _ | 
Tenants, which would not have been per- — — 
mitted formerly. As Marble Chimnies, c. 175¹ 
ſo more 8 y in Things relative to Trade, 

28 moving eſſels, Coppers, Fire- Engines, ; 
Cyder-Mills, Cc. The gencral Rule of f 
Law is, that whatever is fixcd to the Free- 
hold becomes Part of it, and cannot be | [ 
moved ; but many Exceptions have been 3 
admitted of late to this general Rule, as be- 

tween Landlord and Tenant, or between 

5 Tenant for Life, or Tail, and the Rever- 

ſioner: But the Rule ſtill holds as between 

Heir and Executor. 

If there be Trover before the Marriage of 2 Lev. 107. 6 
the Plaintiff, and a Converſion after, the | q 
Baron and Feme may join; for though the 
- Converſion is the Call of Action, and there- 

? fore the Husband may ſue alone, yer the In- 
ception of the Cauſe of Action was in the > 
4 Wife by the Trover. | 
If a Bank Bill, payable to A. or Bearer, $alk. 12G 
be found by a Stranger, who transfers it 
to B. A. may maintain Trover againſt the 
Stranger, but notBagainſt B. becauſe the 
Courſe of Trade creates a Property in him: 
But as to the Stranger who had no 1 | 
t 
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the Property is ſtill conſidered to remain in 
- Balk, 284. f. But if the Plaintiff had given Lottery 


Tickets to a Goldſmith to receive Money 


for them, and the Goldſmith having like- 
wiſe received Tickets of the Defendant, and 


given him a Note to pay him ſo many Tick- 
ets, afterwards had delivered upon his Note 
the Plaintiff's Tickets to the Defendant, this 


* would not change the Property. 


Salk. 290. 


One Joint-renant or Tenant in Common, 
or Parcener, cannot bring Trover againſt his 
Companion for a Thing ſtill in his Poſſeſ- 
ſion, becauſe the Poſſeſſion of one is the 


Poſſeſſion of both; if he do, it is good Evi- 


Co. L 200. 


Barnardiſton 
v. Chapman 
and Smith, H. 
1. G. 


Salk. 29C. 


2 Lev. 113. 


dence upon Not Guilty. But if one Te— 
nant in common deſtroy the Thing in com- 
mon, the other may bring Trover; and 


therefore where one Tenant in common of 


a Ship took it away, and ſent it to the Ve- 
Indies, where it was loſt in a Storm, Lord 
King left it to the Jury, Whether this were 
not a Deſtruction by the Defendant ; who 
found it fo accordingly. But if one. Joint- 
renant, Cc. bring Trover againſt a Stranger, 
the Defendant may plead it in Abatement, 
but cannot give it in Evidence. But in ſuch 
Caſe the Plaintiff ſhall recoyer only the Va- 


lue of his Share. 


2 Leon. 220. 


« 
Apvd Excn, 
Turton J. 
Sa k. MSS. 
Weſtand Paſ- 
more. Oct. 


If a Leaſe be made to A. and B. and the 
Indenture of Leaſe be delivered to B. who 
dies, by which the whole ſurvives to A. he 
may bring Trover for the Indenture, for the 
Poſſeſſion of B. was his Poſſeſſion. 

But though one Tenant in common can-— 
not bring Trover again his Companion, yet 
that 
. 
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that is only where the Law conſiders the 
Poſſeſſion of one to be the Poſſeſſion of both; 
and therefore if A. be Tenant in Fee of one 
fourth Part of an Eſtate, and B. Tenant in 
common with him of the other three Parts, 
for a Term of Years without Impeachment 
of Waſte ; if A. cut down any Trees and 
B. take them away, A. may maintain Tro- 
ver: For though B. being diſpuniſhable of 
Waſte might cut down what Trees he would; 
yet Trees having an inheritable Property, 
and he having no Intereſt in the Inheritance, 


. Cannot take them when felled by him who 


has the Inheritance; and conſequently his 


Poſſeſſion being tortious, cannot be ſaid ro 


be the Poſſeſſion of the: other. 
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If a Son, having a general Authority to re- Salk, 28g; 


ceive and pay Money for his Father, receive 
Money due on a Bill to his Father, and give 


a Receipt for it, as Money had to his Fa- 


ther's Uſe, and after give it away, the Fa- 


ther may bring Trover againſt the Donee; 


for his Son's Receipt is a good Diſcharge of 
the Debt, and therefore his Poſſeſſion is the 
Poſſeſſion of the Father; the Son being as 
to this purpoſe his Servant; and the Son 
_ in this Cafe be a Witneſs (to prove the 
Delivery to the Defendant) his Evidence be- 
ing corroborated by other Circumſtances. 

If A. be indebted to C. and B. ro A. and 


* 


it is agreed between them, that B: ſhall de- 1 Bull, 68. 


liver Goods to C in Satisfaction of As 
Debt; if B. convert them to his own Uſe, 
C. may maintain Trover againſt him though 
he never had Poſſeſſion, tor by the Agree- 
ment the Right was in him, and the Con- 
verſion a Wrong to him: But if 4. order 
1 88 | E a Tradeſman 


.: 
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Colſton v. a Tradeſman to ſend him Goods by a Hoy- 
Woolſton. Tr man, and the Tradeſman ſend the Goods 


| 3 42 G. by a Porter to the Houfe where the Hoy- 


Hall. Salk, man reſides when in Town, and the Porter 

MSS. not finding him, leave the Goods with the 

Landlord, A. cannot have Trover againſt 

the Landlord, for the Property never veſted 

73 309. in him, but remained in the Tradeſman ; but 

Salk. 18. S. p. if the Perſon ro whom the Goods had been 

delivered had been a Servant to the Hoy- 

man and intrufted by him to receive x 

Goods, A. might maintain Trover; for by 

ſuch Delivery the Property would have 

veſted in him; and therefore in ſuch Caſe 

the Tradeſman could not bring Trover a- 

Graves and gainſt the Hoyman: But if A. had not di- 

Tulsi. rected the Tradeſman to deliver the Goods 

Sal MSS. do that particular Hoyman, in ſuch Caſe the 

| Property would not have been in A. till he 

had actually received the Goods; and there- 

fore the Tradeſman might bring Trover for 

them againſt the Hoyman. Vet it has been 

3 P. W. 186. holden, that if a Tradeſman in London ſend 

Goods by Order, to a Tradeſman in the 

Country, by a Carrier not named or ap- 

pointed by the Country Trader; if the 

/ Carrier embezil the Goods, the Country 

Heynes v. Trader muſt ſtand to the Loſs. So if A. or- 
Hood, per der the Goods to be Laer no 2 b 

a particular Carrier, though upon Conditi- 
— as pa return them again if he .diſlike them; 

yet upon Delivery to the Carrier the Pro- 

perty is veſted in A. and he will be bound 

to pay the Price to the Tradeſman; and 

conſequently the Tradeſman cannot bring 

Trover againſt the Carrier; though perhaps 

if it were to come out in Evidence, that the 

Carrier had kept the Goods in Town, in 

Satis faction 
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Satisfaction of a Debt due from 4. to him 
(and that without the Conſent of 4. who 
was ſoon after to run off) the Court would 
leave it to the Jury, and not let the Carrier | 
take Advantage of ſuch tortious Act; for in 
ſuch Caſe there is Reaſon to preſume the 
Carrier did not accept the Goods for 4. | 
never having had any Intention to deliver ; 
them to him; and it ſo, the Property will 
not have veſted in A. and conſequently muſt 
remain in the Tradeſman, who may there- 3 
fore bring the Action. The Defendant 7th Atkins and 
Apr. ſent Goods to A. who in May follow- Berwick, E. | 
ing finding himſelf in bad Circumftances, 5 C. 1. St. 
redelivered the Goods to a Friend of the 65 f 
Defendant's, and ſent him Notice; but be- 
fore the Defendant could fignify his Con- 
ſent to take back the Goods A. became a | 
Bankrupt, and in an Action of Trover by | 
the Aſſignee, the Court held, there being | 
a precedent Conſideration, viz. the Debr, f 
A. could not countermand the Delivery, 
but the Property reveſted in the Defendant 
till Diſagreement, and the Contract did not 
ſtand open. till Agreement. 

If a Man deliver Corn to his Servant to Noy 12. 
ſell, who does ſo accordingly, and converts Cr. E. 746, | 
the Money to his own Uſe, the Maſter may 1 R. A. 5. ; 
bring Trover againſt him for the Money; Salk. 1 | 
for though it has formerly been a Doubt 5 
yet it ſeems now to be agreed, that Trover 
will lie for Money, becauſe Damages only 
are to be eee | 
In Trover for a Debenture, the Plaintiff Per Holt at 

muſt exactly prove the Number of the De- G. Hall, 

benture as laid in the Declaration, and the 1707. 

exact Sum to a Farthing, or he will be 

nonſuited. But he need not ſet out the Cr. Car. 262. 
E 2 Number 
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Number (any more than the Date of a 
Bond, for which Trover is brought, ) for be- 
ing out of Poſſeſſion he may not know the 
Number, and if he ſnould miſtake, it would 
| be a Failure of his Suit. ; 
Carth. 453. In order to prove Property, where the 


Action is brought by an Aſſignee under a 
Commiſſion of Bankruptcy (who may de- 
clare, if he will, aut de bonis ſuis propriis) it is 
Ruſh and Ba- neceſſary to prove, 1. The Bankrupt a Tra- 
ker. Mic. 8 der within the Statute. 2.. The ACt of 
G. 2 Bankruptcy. 3. That the Commiſſion was 
regularly granted. 4. The Aſſignment to 
the Plaintiff. F. A Property in the Bank- 
rupt. It will be proper therefore to con- 
ſider what Evidence is ſufficient to prove 
theſe ſeveral Things; and for that Purpoſe 
I will ſet down the Words of the ſeveral 
Statutes which deſcribe what Perſons may 
be Bankrupts, and what Acts will make 

them ſo. | | 
By 13 El. c. 7. Any Perſon uſing the 
Trade of Merchandize, by way of Bargain- 
ing, Exchange, Rechange, Bartry, Che- 
viiance, or otherwiſe, in groſs or by retail, 
or ſecking his Trade or Living by buying 
and ſelling, that 1 the Realm, or be- 
gins to keep Houſe, or otherwiſe abſent 
himſelf, or ſuffers himſelf willingly to be 
arreſted for any Debt not due, or ſuffers 
himſelf to be outlawed, to defraud any of 
his Creditors, ſhall be deemed a Bankrupt; 
and by 1 Fac. 1: c. 15. or fraudulently pro- 
cures his Goods to be attached or ſecreted, 
or makes any fraudulent Grant of his Land 
or Goods, to the Intent that his Creditors 
may be defrauded; and by 21 Far. 1. c. 19. 
any that uſes the Trade of a Scrivener re- 
ceiving 


Relative to Trials at Niſi Prius. 1 


ceiving other Men's Money into his Truſt | 
and Cuſtody, or any Merchant who ſhall | 
endeavour to compel his Creditors to take 
leſs than their due Debt, or gain longer 
Time than was given upon the original Con- "2 
tract, or being indebted in 100. or more 2» 
ſhall not pay or compound for the ſame 
within fix Months after due, and the Debt- 
or be arreſted for the ſame, or within ſix 
Months after an Original ſued out and No- 
rice thereof, or being arreſted ſhall lie in 
Priſon two Months or more upon that or 
any other Arreſt, or being arreſted for 100). + 
or more of juſt Debts ſhall eſcape out of 
Priſon, or procure his Enlargement by put- 
ting in hired Bail. And by the ſaid Act 21 
Fac. 1. in the ſaid Caſes of Arreſt and lying 
in Priſon, or getting forth by hired Bail, 
he is to be deemed a Bankrupt from the 
time of his firſt Arreſt, | | 
By 14 Car. 2. c. 24. The having Money 
in the Eaft-India Company will not make 
a Trader; and in the f G. 2. c. 30. by which 
Bankers, Brokers, and Factors, are made 
liable to be Bankrupts, there is a Proviſo 
that it ſhall not extend to any Farmer, Gra- 
zier or Drover. 


Conſtructions on the aforeſaid Sta- 
tutes. | 


. WIOLSn"— — 2 CIR OT. 


A Man cannot be a Bankrupt in reſpect Ca. K. I 
to Debts contracted during his -Infancy, 243. 
though the Act of Bankruptcy were com- 
mitted after he was of Age. 

3 


A. being arreſted puts in Bail, afterwards Tribe an! 


he ſurrenders in Diſcharge of his Bail, and Webber, H. 
B77 | E 2 is 17 G. 2. C. B. 
| Salk. 109.S.P 
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Cr. Car. 31. 
3 Lev. 309. 


Mills and 
Hughes, M. 
19 G. 2. 
C. B. 


Cited by Sir 


| —— in 
egolls and 


Salk. 110. 
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is above two Months in Priſon, he is 2 
Bankrupt only from the time of his Surren- 
der, not from the time of his Arreſt. 

A Shoemaker may be a Bankrupt, for he 
hves by buying and ſelling of Leather ; bur 
an Innkeeper as ſuch cannot, for tho' he buy 
Proviſion, yet he does not properly ſell it, 
for the Attendance of his Servants, Furni- 
ture of his Houſe, &. are to be conſi- 
dered. 

One who buys Cattle at one Fair, keeps 
them three or four Days on his own Ground, 
and then drives them to another Fair to ſell, 
is a Drover within the Meaning of 5 C. 2 
aforeſaid. 

In the Caſe of Yoodier a Mercer on Lud- 
12 againſt whom his going beyond 


ruptcy; but it appearing his Creditors were 
thereby in fact prevented from recovering 
their Debts, Reeves Ch. Juſt. held it was; 
but if that Fact had not come out, it would 
have been otherwiſe. 

If A. commit a plain Act of Bankruptcy, 
as keeping Houſe, c. though he after go 
abroad and be a great Dealer, yet that will 
not purge it. Bur if the A& were doubrful, 
the going abroad and dealing will be an 
Evidence to explain the Intent of the firit 
Act; for if it were not done to defraud 
Creditors, and keep out of the Way, it will 
not be an Act of Bankruptcy. Allo if after 
a plain Act he pay off or compound with 
all his Creditors, he is become a new Man. 


To 
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To conſtitute an Act of Bankruptcy, the 
Denial of the Party muſt be with an Intent 
to my Creditors therefore being denied 
when ſick in Bed, or engaged in Company, 
would be no Act of Bankruptcy and Lee 
Ch. Juſt. held the ſame, where the Denial FieldandBel- 
was by Agreement in order to take out a7, H. 15 
Commiſſion. But in Bramley v. Mundee, at 
Guildball 2d June 1776, Mr. Juſtice Fofter 
held it ſufficient Proof of an Act of Bank- 
ruptcy: The Fact proved was, that the 
Party (in Conſequence of an Agreement 
made at a Meeting of the Creditors two 
Hours before, at which he and the Plain- 
tiff both were) was denied to the Plaintiff's 
Clerk, who was ſent to demand Money ; 
tamen Duxre, for how can ſuch a Denial be 
ſaid to be with Intent to delay the Credi- 


tor? — Though a Man with Intent to delay j,ctmar and: 


his Creditors order himſelf to be denied, yet Nightingale, 
unleſs in fact he be denied to a Creditor, it P. 7 G. 2. 
will be no Act of Bankruptcy, therefore it Per He 4 
is neceſſary to prove that the Perſon denied 

was a Creditor. 

A Man cannot be an Evidence to prove Ewensand 
an Act of Bankruptcy committed by him- Gold, H. 8 
ſelf; but his Confeſſion to a third Perſon = 5 
that he had gone out of the Way to avoid ©, J. 
being arreſted, is Evidence. So a Verdict Lowfield and 
upon an Iſſue directed out of Chancery, to Bencroft, per 
which only one of the Defendants was Raym. Ch. J. 
Party, may be read againſt all the Defen- S. Hal 732. 
dants, to prove the time of the Act of 
Bankruptcy. 

A Man's giving Money for Notice when Croxton and 
a Writ ſhould come into the Sheriff's Office Hodges, per 


againſt him, is no Proof of an Act of Bank- Forteſcue J. 
ereford, 


E 4 ruptcy, , 6. 2. 
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ruptcy, for he may do it to preyent his Cre- 
dit being blown. 

Proof of the Commiſhon ought to be by 
ſhewing it under Seal, and the Petition to 
the Chancellor on which it was granted, 
and the Debt of the petitioning Creditors, 
which (by 5 C. 2.) if one, muſt amount to 
100. if two, to 150. if three or more, to 
200. It muſt alſo be a legal Debt; there- 
fore the Aſſignee of a Bond cannot be a pe- 
titioning Creditor (Medlicor's Caſe in Chan- 

Swayne & al'cery E. 4 G, 2 QF. Str. 161.) and it muſt 


v. Wallinger, be due at the Time of the Act of Bank- 
Hil. 13 G 


13 G. i. f 
Str. 746. 7 committed, (Toms and others v. 


tron, H 13 G. 1. OR. Str. 147.) but 
though of above ſix Years ſtanding, it will 
be good. 

CriſpendPer- N. B. A joint Creditor may ſuc out a 

rit, E 17 G. ſeparate Commiſſion. 

. The Aſſignment is to be proved by pro- 
ducing the Deed, and proving the Executi- 
on of it by the Commiſſioners. 

Galk. 108. Till Affignment the Property is not out 
of the Bankrupt; but the Aſſignment veſts 
the Property in the Aſſignees from the time 

Ruſh and Ba- of Bankruptcy; and therefore if a Perſon 

ker, M. 8 G. ſue out Execution againſt a Bankrupt, and 

2. K. 3. the Sheriff ſeize his Goods and ſell them, 
and give the Money to the Perſon ſuing out 
the Execution, the Aſſignees may bring 

Ibid. Trover againſt the Sheriff (or the Perſon 
ſuing out the Execution, if he can be prov- 
ed a Party to the Converſion, by giving 
Bond to ſecure the Sheriff, and ſo making 
it his own Act); and there is no Occaſion 
for an actual Demand, becauſe the Property 
being yeſted in the Aſſignees from the time 


of 
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of the Bankruptcy, the Execution was tor- _ 
tious. If therefore a Sheriff levy Goods on Cooper and 
a Fi. Fa. after an Act of Bankruptcy come Chitty &al'E. 
mitted, but before a Commiſſion ſued out, 32 C. a. K. B. 
he ought not to ſell the Goods after the 
Commiſſion, for if he do, he will make him- 
ſelf liable in Trover. Where the Caſe ap- Bally and 
peared to be, that the Defendant took the Bunning. 
Goods by Virtue of a Fi. Fa. directed to 1 Lev. 174. 
him as Bailiff after an Act of Bankruptcy, 
but before a Commiſhon ſued out; on a 
ſpecial Verdict he had Judgment, for being 
an Officer he was obliged ro execute the 
Writ. Note, the ſingle Queſtion reterred 
by the ſpecial Verdi& was, Whether the 
— were lawful, and it was upon that 
the Court determined: A Bailiff, as ſoon 
as he has taken the Goods, is functus Officii, 
and therefore if he were juſtified ar the time 
of taking, a ſubſequent Commiſhon ought 
not to affect him. 3 

Note; the Aſſignee could not bring an gtr. 887. 
Action for Money had and received, for 
that would go in Affirmance of the Sale 
which muſt be defeated to intitle the Aſ- 
ſignee. But where the Bankrupt himſelf c k. B. 
ſells the Goods, the Aſſignee may either 324. 
bring Aſumpſit and affirm the Sale, or Tro- 


ver and defeat it. ä 
A. became a Bankrupt after his Goods Cr. Car. 148. 
extended on a Statute, and before the Li- 
berate; and in Trover by the Aſſignees a- 
gainſt the Defendant, who had got poſſeſſi- 
on by Virtue of the Liberate, the Court 
held the Property was diveſted out of the 
Bankrupt by the Extent, and conſequently 
that the Goods were not aſſignable. And 


Note: The Act of Bankruptcy is the ſame Str. 988 
Tmng 


— 
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Thing in the Caſe of common Creditors, 
as the Aſſignment is in the Caſe of the 
King. The King is bound by an actual 
Aſſignment, becauſe the Property is then 
abſolutely transferred to a chird Perſon; but 
Relations, which are but Fictions of Law, 
cannot bind the Crown. | 

And Note, that the 19 G. 2. reciting that 
Perſons frequently commit ſecret Acts of 
Bankruptcy unknown to their Creditors, 
and after appear pub lickly and carry on 
their Trade, and that permitting ſuch ſecret 
Acts of Bankruprcy to avoid Payments bong 


fide made, is a Diſcouragement to Trade, 


enacts that no Perſon who is bona fide a Cre- 
ditor ot any Bankrupt for Goods fold, or 
for any Bill of Exchange drawn, negotiated 


or accepted by him, ſhall be liable to refund 


to the Aſſignees any Money, which before 
the ſuing forth the Commiſſion was bona fide, 
in the uſual or ordinary Courſe of Trade 
and Dealing, received of ſuch Perſon b 
ſuch Bankrupt before ſuch time as he ſhall 


have Notice that he is become a Bankrupt, 


Lapoftre v. 
Leplaiſtrier, 
M. 1708. 

1 P. W. 318. 


or that he is in inſolvent Circumſtances. 

As to the Proof of Property; by 21 Jac. 
1. c. 19. If any Perſon becoming a Bank- 
rupt have in his Poſſeſhon, by the Conſent 
of the Owner, Goods of another Man, and 
ſhall be reputed Owner of fuch Goods, and 
ſhall rake upon him the Sale, Alteration or 
Diſpoſal of them, the Commiſſioners of 
Bankrupts ſhall have Power to ſell ſuch 
Goods for the Benefit of Creditors. 

This does not extend to Goods which 4 
Factor has in his Poſſeſſion and offers to (cl! 
for another Man: Therefore in Trover for 
a Parcel of Diamonds againſt the Aigner 

0 
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of Levi a Bankrupt, to whom before his 
Bankruptcy the Plaintiff had delivered the 
Diamonds to ſell; upon a Caſe made, the 
Courr of K. B. were of Opinion that the 
General Words of the Clauſe ought to be 
explained by the Preamble, and that rheſe 
Jewels being originally the Plaintiff's, and 
the Bankrupt having no more than a barc 
Authority to ſell them for the Plaintiff's 
Uſe, were not liable to the Bankruptcy. 


19 


But if a Jewcller have in his Poſſeſſion Salk. Miss. 
Jewels belonging to 4. and becoming as. C. 


Bankrupt offer the Jewels to Sale to F. S. 
the Aſſignee may diſpoſe of them, and A. 
cannot have Trover againſt the Vendee. 


Upon this Clauſe too in the Statute it has Ryal and 


been determined, that if a Trader mortgage Rowles, H. 


his Stock in Trade, and continue in Poſſeſ- 22 C. 2. in 


ſion and become a Bankrupt, his Aſſignees 
may diſpoſe of it; but if he mortgage or 
ſell a Choſe in Action (Ex. gr. a Ship at 
Sea) and deliver over the Muniments, it 
will not be within the Statute. — If Goods 
be conſigned to a Factor who ſells them, 
the Merchant muſt come in under the 
Commiſſion z but if he lay the Money out 
in other Goods for the Merchant, the 
Merchant will have the Goods. So if he 
ſell the Goods for Money at a future Day, 
the Merchant will be entitled to the Mo- 
ney. 

And by the 1 Fac. 1. c. ry. /. 5. If an 
Perſon, who ſhall afterward * a Bark 
rupt, ſhall convey his Lands or Chattles, or 
transfer his Debrs, except upon the Mar- 
riage of any of his Children, or ſome valua- 
ble Conſi cration, the Commiſſioners ma 

diſpoſe 


Canc. 


_ _ —— — — — 
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dtr. 120. 


4 Iaſt. 154. 
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diſpoſe thereof the ſame as if the Bankrupt 
had been actually ſeiſed or poſſeſſed. 

The Bankrupt cannot Evidence to 
ſwear Property in himſelf, or a Debt due to 
himſelf, without a Releaſe of his Share in 
the Surplus and the Dividends, for elſe he is 
plainly intereſted, but he may prove Proper- 
ty in, or a Debr due to another. 

By 5 G. 2. c. 30. /. 7. In Caſe any Perſon 
is ſued for a Debt due before he became a 
Bankrupt, he may plead in general, that the 
Cauſe of Action did accrue before ſuch Time 
as he became a Bankrupt, and may give the 
ſpecial Matter in Evidence; and the Cer- 
tificate and Allowance ſhall be ſufficient E- 
vidence of the trading Bankruptcy Commil- 
ſion, and other Matters precedent to ſuch 
Certificate, and a Verdict ſhall thereupon be 
given for the Defendant, unleſs the Plaintiff 
can my the Certificate obtained unfairly 
and by Fraud, or can make appear any Con- 


cealment by the Bankrupt to the Value of 


101. | 

Though by that Statute the future Eſ- 
fects of a Bankrupt are liable to be ſeized 
for the Benefit of Creditors, yet the Bank- 
rupt has in the mean Time ſuch a Property 
in them as will enable him to ſell them. 

In Trover by a Stranger for Goods taken 
at Sea, in order to eſtabliſh a Property in 
himſelf, the Plaintiff muſt prove two Things, 
a. That the Sovereign of the Plaintiff was, 
at the Time of the taking, in Amity with 
the King of England. 2. That the Defen- 
dant was, at the Time of taking, in Amit 
with the Sovercign of him whoſe Goods 
were taken; for if he that took them were 
at Enmity with him whoſe Goods were tak- 
en, the taking was lawful, and of Conſe- 

quence 
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uence the Property altered. — The Caſe in 
ourth Inſtitute was, England was in Amity 
with Spain and Holland, who were at En- 


mity z the Hoilanders took Goods at Sea 


from the Spaniards, and brought them into 
England, the Spaniard brought Trover for 
them as being in Solo amici. 


GL 


Poſſeſſion ought to be proved in the De- Salk. 441. 


fendant himſelf, for Delivery to a Servant 
is not ſufficient, if the Goods do not come 
to his Hands; unleſs the Servant be em- 
loyed by his Maſter to reccive Goods for 
im, and they be delivered in the Way of 


- 


his Trade ; as if a Pawn be delivered to a Raym. 792. 


Pawnbroker's Servant. 

To determine what Evidence will be ſuf- 
ficient ro prove a Converſion in the Defen- 
dant, 'it muſt be known how the Goods 


came to his Hands; for if they came to his 1 Sid. 264. 


Hands by Delivery, Finding, or Bailment, 
an actual Demand and Refuſal ought to be 
proved ; but it is not neceſſary to prove an 
actual Demand, if an actual Taking be proved, 
for the Taking being unlawful is itſelf a Con- 

— e if an actual Converſion 
be proved, it is not neceſſary to prove a De- 
mand. 

A Demand and Refuſal is only Evidence 
of a Converſion; and therefore if the Jury 
find a ſpecial Verdict that there was a De- 
mand and Refuſal, the Court cannot adjudge 
it a Converſion. 

A Demand and Refuſal is no Evidence, 
where it is apparent the Defendant his made 
no Converſion ; as ſuppoſe the Defendant 
to have cut down the Plaintiff's T'rees, and 
to have left them lying in the Plaintiff's 
Ground ; for it is plain he has not convert- 
cd them, if they continue there as before. 


ul 


10 Co. 56, 


2 M. 245. 
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Salk. 655. In Trover againſt a Carrier, Denial is 
no Evidence of a Converſion, if the Thing 
appear to be really loſt through Negligence, 
bur if that do not appear, or if the Carrier 
had it in his Cuſtody when he denied to de- 

liver it, it is good Evidence of a Conver- 
aRaym. 752. ſion: But he may give in Evidence the de- 

1 Danv. 22. taining of the Goods for Carriage; fo he 
may give in Evidence that the Goods were 
ſtolen ; for then he is guilty of no Conver- 
ſion, though he will be liable in an Action 

on the Caſe on the Cuſtom. 

2 Show. 16. So in Trover for a Horſe in an Innkeep- 
er's Hands, Denial is no Evidence of a Con- 
verſion, unleſs the Plaintiff tender what the 
Horſe has eaten out, and the Jury is to judge 

Cr. Car. 271. if ſufficient were tendered. Bur if 4. put 
a Horſe to Paſture with B. and agree to pay 
him 12d. per Weck as long as he remains at 
Paſture, and afterwards ſell him to C. who 
brings Trover againſt B. he cannot give in 
Evidence the detaining him till he be paid, 
but is put to his Action againſt A. for this 


differs from the Caſe of an Innkeeper or 


Taylor, who may retain. 17 

Lenton and So if a Horſe be diſtrained in order to 

Cook, 9 G. compel an Appearance in a hundred Court, 

wy after Appearance the Plaintiff cannot juſtify 
detaining the Horſe till paid for his keeping. 

1 Raym. 738. So if A. purchaſc the Intereſt of * jou e 
for Years, and the Writings are left in the 
Hands of B. an Attorney to draw an Afſign- 
ment, and he does draw one accordingly, 
which is executed, he cannot afterwards re- 
fuſe to deliver it to 4. till he have paid for 
it. 

Str. 651. So where the Defendant paid the Duty at 


the Cuſtom- Houſ: for the Plaintiff's —_— 
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for he may have an Action for the Money 
ſo laid our. 5 
Note, no Perſon can in any Caſe retain Bremin ana 
where there is a ſpecial Agreement, becauſe * Tr. 
then the other Party is perſonably liable. * & 
If Trover be brought againſt a Conſtable 
for Goods taken by him, purſuant to a War- 
rant from a Juſtice or other Perſon, if he 
have a Juriſdiction, though not in that par- Preſly and 
ticular Inſtance, (as if Commiſſioners of the Dawkins, 
Window-Tax fine a Collector for a Neg- — ag 
le& not within their Power) the Conſtable : 
will not be liable, for he is not guilty of a 
Converſion to his own Uſe; and though 
the Plaintiff is intitled to the Surplus of the 
Diſtreſs, yet he cannot recover it in Trover. 
So Lord Chief Juſtice Holt held, that if a Raym. 740. 
Sheriff upon an Extent for the King againſt tamenQuzre. 
A. ſcize the Goods of B. B. cannot have 
Trover, becauſe by the Seizure, the Pro- 
perty veſted in the King. 
upon an Information of Seizure there 
be a Verdict for the Claimer, he ought to 
move for a Writ of Delivery; but he can- 
not bring Trover. (Quitam v. Erick, per 
Bury, Ch. B. M. 1720.) 
It a Man take my Horſe and ride him, and 1 Danv. ar. 
after deliver him to me, yet I may have this 
Action againſt him, for the Riding WAS a 
Converſion, and the Re-delivery will only 
go in Mitigation of Damages. 
Drawing out Part of a Veſſel, and filling Str. 576. 
It up with Water, is a Converſion of all the 
Liquor. | 
If a Man find my Goods, and upon a De- 2 Bulf. 312. 
mand anſwer that he knows not whether I per Coke Ch. 
am the true Owner, and therefore refuſe ; . 
this is no Evidence of a Converſion, if he 
keep them for the true Owner. 
| Though 
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Cr. E. 78 Though it be neceſſary to alledge a Day 

Cr. Car. aba. and Place of Converſion (or a Requeſt and 
Refuſal which is tantamount) yet as it is a 
tranſitory Action, the Converſion may be 
laid here and proved in Ireland. 

Cr. J. 661. If Trover be brought againſt a Baron and 
Feme, the Declaration muſt ſuppoſe that 
they converted the Goods to the Uſe of the 
Husband, and it muſt not be laid that the 
converted them to her own Uſe ; and many 
Judgments have been arreſted on that Ac- 

' Yelv. 166. count; yet as the Converſion is a Tort, it 
ſhould ſeem as if ſhe might be charged with 

Smalley and it the ſame as with a Treſpaſs : As ſuppoſe, | 

1 the were to take my Sheep and cat them: 

W N And in Treſpaſs againſt Baron and Feme it 

* Pullen v Pal- may be laid in the Declaration, that they ? 

mer, M. 2 G. converted the Goods to their own Uſe, fot 

1. C. B. S. P. though it had been to the Uſe of the Huſ- 

Andr. 245. band only, yet after his Death the Wife 
would be charged with the Damages; how- 
ever there is a Difference between the two 
Caſes, for in 'T rover the Converſion is the 
Giſt of the Action, but not in Treſpaſs. 

Far. 99. An Executor left Furniture in the Houſe 

— the Conſent of the Heir, who uſed them; 

— 95 upon a Demand and Refuſal 
brought Trover; the Heir pleaded the Sta- 
tute of Limitations, and per Cur. the Uſer 
before Demand was no Converſion, and the 
Refuſal (which is the only Evidence of it) 
being within fix Years, the Action is not 

barred. 

Mires and rover will not lie againſt a Servant for 

dus 4, taking Goods by his Maftcr's Commands, 

*#* and tor his Maſter's Uſe ; but Treſpaſs will. 
— This Rule muſt not be taken in the full 
Latitude of the Words, for it is certain 5 

* | 
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will not extend to Caſes where the Com- 
mand is to do an apparent Wrong; and ſo 
it is ſaid by J. Scroggs in Mires and Solebay 3 
and perhaps it will not to any Caſe where 
the taking is tortious, for then there is no 
Occafion for a Demand and Refuſal ; but 
where the Poſſeſſion was lawful, a Refuſal 
by a Servant will not be Evidence of a Con- 
verſion in him, for it will be Evidence of a 
Converſion in his Maſter ; as if the Caſe of 
the Pawnbroker in Salt. 441. Jones and Hart. Str. 151. 
Parker and Goodwin, M. 2 G. 2. is a ſtrong 13: 
Caſe to ſhew how far one Man acting 
the Command of another ſhall be anſwerable 
in Trover : That was a Bankrupt left Plate 
with his Wife, who delivered it to a Ser- 
yant to ſell, the Servant delivered it at the 
Door of Hrodward's Shop to the Defendant, 
who went into the Shop and pawned it, and 
immediately delivered the Money to the 
Servant, who paid it to the Wife. Upon 
Trover brought by the Aſſignee againſt the 
Defcndant, he obtained a Verdi; but upon 
Motion, the Court ed 2 new Trial, as 
being a Converſion in the Defendant ; and 
upon a fecond Tral the Phintiff had a Ver- 
dict. Note; the Defendant pawned it in 
his own Name, and gave his own Note for 
the 3 Blackham i 
If the Phimiff prove the Goods to have Caſe, Salk. 
been in his Poſſeſſion, it is prima facie Evi- 290. 


dence of Property, but the Defendant may 


prove them the Goods of FJ. S. who died 
inte ſtate, and that Letters of Adminiſtration 
had been ed to him; but ſuch Evi- 
dence will not be concluſive againſt the 
Planciff, for he may ſhew that he was mar- 
ned to J. . and ſo entitled. 
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Str. 1078. So it would be ſufficient if the Defendanr 
*E could prove that the Plaintiff had before re- 
covered in an Action of Trover againſt J. S. 
for the ſame Goods, for ſuch Recove 
veſts the Property in J. S. and the Plaintiff 
mda Damages in ſieu thereof, and therefore 
in a ſecon Action he cannot ſay the Goods 
Menn. r 
Carth. 10. Where erer! is brought, by a rightful 
Executor or Adminiſtrator againſt an Exc- 
Futor de ſon tort; he cannot plead Payment 
1 Debrs, c. tothe Value, Sc. or that he 
hath given the Goods, c. in Satisfaction of 
Debts, but ©upotr the Iſſue, ſuch 
Payments ſhaltbevecouprd in Damages, and 
if they amount'to the fulb Value, the Plain- 
Ca. K. R tiff ſhall benonfuired : But herſhall:nor 
472. in Evidence a Rerainer for a Debt wo rh 
SITY on; and'if the Action be Freſpaſs inſtead 
of Frover; Payment of Debts to the Value 
Genen o. Wil only go in Mitigation of es: And 
Meſſenger,, perhaps in Trorer by a righaful Adminiſtra- 
coram Parker. cor agaifiſt an ace de quam fort, he could 
= * not give in Evidence Fayment of Debts to 
1747. the Vale for ſuch Goods, as were ſtill in 
* Se ann onty” forifuch as be had 
dldg. d Ib 
— 15 I an Adminiſtrator bring Trover on his 
on Poſſeſſion, the Defendant may u - 
- Ge ” the enerat Iſſue give in Evidence a 
and Exccamry bur dut'if the Action be brou 
5 on — Poſſeſſion of the Iuteſlate, the rug 
{daft muſt 5 it in Abatement; and can - 
| not: give it in Evidence on: Not. Guilty. 
1 Danv. 23. Mr. Damvess ſays there is no Plea in Tro- 
wer, but a Releaſe and Not Guilty; fot 
every Plea is Juſtification in rantamount, 
and Lord Ch. Juſt. Holt, in the Caſe of 
Hartford and Jones, Salk. 6; #4, ſays, he = 
| . 
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knew but one Plea that was good, and re- 
fers to a Caſe in Jelverton 158, where in 
Trover for two Butts of Wine, the Defen- 
dant pleaded that he took them for Priſage 
for the King, and there is another ſpecial 
Plea in 2 Bulſtrod 289, that was holden good, V. Ro. Rap: 
viz. That the Defendant kept a common 44. 4 Juſti 
Inn, and that a Stranger brought the Plain- h by 
tiff's Horſe there; and that not being paid 888 
for his Meat, he detained the Horſe there; en good. 
but for the Reaſon given by Lord Ch. Juſt. 
Holt in the Caſe ot Hartford and Jones, for 
ſetting aſide a ſpecial Plea (that the Goods 
were caſt away, and that he ſaved them, 
and detained them till he was paid for his 
Pains) viz. That if a Detainer be lawful, it 
does not confeſs a Converſion (which is cer- 
tainly Law) that Plea ought not to have 
been allowed. And in Wingfield v. Strat- 
ford, H. 25 G. 2. K. B. it was holden by the 
whole Court, that there could be no ſpe- 
cial Plea in Trover, but a Releaſe. Bur as 
the Defendant cannot plead the ſpecial Mat- 
ter, he may give it in Evidence on the ge- 
neral Iſſue ; and therefore in Trover for 4 Dane and 
Gun, the Defendant may give in Evidence, Walter in 
that he was Gamekecper of the Manor of Kent, 1683. 
B. and took the Gun by the 22 C23 Car. 2. 
though the Act do not authorize the plead- 
ing the general Iſſue; and therefore ir would 
be otherwiſe in Treſpaſs for taking it. Vet Yelr. 67. 
where in Trover far Goods, the Deſen ant 
leaded. that the Plaintiff had brought the 
ke Action againſt F. S. for the ſame Goods, 
and had recovered, and had Execution; 
upon Demurrer the Plea was holden to be 
good; and it was ſaid, that where the De- 
F 2 mand 
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Salk. 597. 
Str. = 


cient Bar 
Judicatam ; the Property of the Goods is 
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mand and Recovery is of a Thing certain, 


ff where two are bound in 100. Bond joint- 
Y 


and ſeverally, there Recovery and Exe- 
cution againſt one is not a Bar againſt the 
other; for Execution is no Satisfaction for 
the 100 J. demanded: But where the De- 
mand and Recovery is of a Thing incertain, 
as where Treſpaſs is done by two which 
reſts only in Damages : If the Plaintiff re- 
cover againſt one, that Judgment is a ſuffi- 
againſt the other; for tranſit in rem 


changed, ſo as he may not ſeize them again. 

Note; in general Caſes it is not allowed 
to bring the Thing into Court for which 
the Action is brought; yet I have known 
it ynder particular Circumſtances, where 
the Court would diſcountenance the Acti- 
on: And it appears from Mr. Barnes's Notes, 
that in the Common Pleas it has been often 


done. 
Ev erard and The Rule ſcems to be, that Bene peri 


Lathbury, 


Mic. 17 G. to be brought into Court z but in other 


2. K. B. 


and cumbrous Goods ſhall not be permitted 


Caſes they may, upon an Afadavit that they 
_—_ the ſame Plight and Condition as when 
en. 


CHAPTER III. 
Of Detinue. 
ETINU blies for the Recovery of 
Goods in Specie, and alſo for Dama- 


ges for the Detainer, and it lies againſt a 
| Perſon 


4 4. a. tg £m. —_ ws i. nnd noo oe. a 


w_ x Oo <a RV #<o_ Q <a 


> 


Relative to Trials at Nif Prius. 69 


perſon who has them either by Delivery or 
Finding: Bur as in this Action the Defen- 
dant may wage his Law, Trover is the Ac- 
tion in more common Uſe. 

I have already taken Notice, that the De- 
claration in this Action muft contain more 
Certainty than is neceſſary in Trover; in 
moſt other Reſpects it agrees with that Ac- 
tion. It may be brought by one having a2 R. A. 703. 
ſpecial Property; ſo by one having a Pro- 2 Danv. 526. 

rty without Poſſeſſion. It will lie for a 

iece of Gold, Value twenty -one Shillings; 
for that is a Demand of a Thing certain: 
But it will not lic for Money out of a Bag, Su. 142. 
though in that Caſe Trover will, becauſe in 
that Action Damages only are to be reco- 
vered. | 

And it has been faid, that it will not lie gr. Detinue 
for Hawks, Hounds, Apes or Popinjays, or 44- 
ſuch like Things which are ſeræ natare, 
though made tame; yet Treſpaſs will lie in 
fach Caſe, becauſe in that the Plaintiff re- 
covers only Damages for the taking, and not 
the Things themfelves. | 

If a Man detain the Goods of a Feme Cov 
vert, which came to his Hands before the 
amr, the Husband can only bring De- 
tinue, becauſe the Law transfers the Pro- 
perty to him, and the Detainer is the Cauſe 
of Action. But in ſuch Caſe the Wife tnight 2 Ley. 101. 
join in an Action of FTrover, becauſe the 
N nception of the Cauſe of Action was in her 
by the Trovet. | 

If A. deliver Goods to B. to deliver to C. 1 R. A. 606. 
C. may bring Derinue againſt B. for the 
Property is vefted in him by the Delivery 
to his Uſe. So if a Man dehver Goods to 
B. and after grant them to C. the Grantee 
may have Detinue, but not the Grantor. 

F 3 If 
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1 R. A. 607. If the Bailee of a Thing burn it, his Ex- 


Cr. El. 867. 


Ca. K. B. 
345 


Salk, 113. 


Ibid, 


Balk. 223. 


ecutor ſhall not be charged in Detinue, be- 
cauſe he ſhall not he charged without a Poſ- 
ſeſſion in himſelf; for the Action dies with 
the P-rſon. 

W here a Nlan comes to a Shop to buy 
Goods, and they agree upon a Price, and a 
Day of Pavment, and the Buyer takes them 


away, Det'nue will not lie; becauſe the 
Property was changed by a lawful Bargain; 


bui 1f they agree for preſent Moncy, and 
the Bayer take the Goods away without 
Payment, Detinue lies, becauſe the Proper- 
ty is not altered. So if a Man fell Goods 


pointed, the Maney mult be 


ayment be ap! | 
ing away the Goods the 


— SS #4 +#S # 


Goods to another without a Default in the 
Vendee ; and therefore if the Vendee do 
not come and pay and take the Goods, the 
Vendor ought to requeſt him; and then, if 
he do not in convenient 1 'imc, the er 


ment is diſſolved, and the Vendor at Liberty 


to ſell to another Perſon. ; 


By the Act of Navigation, certain Goods 
are prohibited under Pain of forfeiting them, 
one Part to the King, another to him that will 


inform, ſeize or ſuc ſor the ſame; any Per- 
ſon may bring Detinue for ſuch Goods; 
ſor the bringing of the Action veſts a Pro- 
perty in him, If 


” D 
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If I deliver Goods to B. who loſes them, 2 Dany. 514: 
and D. find chem, and deliver them to J. &. 
who has a Right. thereto, I cannot bring 811821 
Detinue againil Y, becauls bed not privy: 
to my Delivery. 

The Plaintiff — prove an . Poſ-:2 R. A. 793: 
ſeſſion in the; Defendant, and the Detainer 'T 
of the: Goods preciſely as mentioned in the; 
Declaration; and therefore af Detinue be, 
brought for a Bond, and it is proved to be 
for. a greater or leſs Sum, ix. is not ſufficient. 

The Giſt of the Action is the Detainer; Ro. Rep. 128. 
therefore if G$ogy be delivered jtp Baron 
and Feme, he Þ NN etl all be only againſt 
the Baron ; bur if Goods come to _ 

Covert before Marriage, the Action mult 
be brought 2 the Husband and Wife. Co. L. 351. 

it the Defendant plead nan detinet, he o. L. 283. 
give in Exidenoe a Gift by the Plaintiff, 
that proves he does not detain che Plaintiff 8 
Goods; but be cannot give in Eyidence 
that the Goods were delivered a a Pledge, 

Se. as he might in Trover. 1 

In Detinue for a Deed, the Defendant asp Hancock 97 

— a general Inaparlance,: preferemo hic in Baddy, Paſc. 

the ſaid Derd, pleaded, that it. Was: der Car. a. 

— to him by che Plaintiff ad J. S. 
cuſtodiend ſub; certis conditionillus, et g uod iipſe 

paratus eſt ad deliberaud aui vel guibus Cur: 
confidergverity Ac. Sed utrum Cunditiones illi 

ex. parte præilitii Querentis adimolatæ ſunt ip/e 

omnino ignorat et petit quod idem . S. præmu- 
natur. Tbe Plaintiff demufred, but the 

Court held, a Prayer of Garniſhmept may 

be after an Imparlance,  1dee-: preceptum ef 

Vic' quod per probos fi, (cs $4, Fa. yu 

ſit bit, Sec. 
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The Judgment in this Action is to reco- 
ver the Thing itſelf, or the Value thercof, 
10 Co. 119. therefore the Jury muſt find the Value; and 
| if they find Damages and Coſts, and no Va- 
lue, it ſhall not be ſupplied by a Writ of 


_ uiry. 
lbid. The Jury ought to find the Value of eve- 
ry particular Thing demanded; but a Fleck 
of Sheep is intire, &c. = | 
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IHE Action of Replevin is of two 
-$ Sorts; 1. In the Detinet. 2. In the 
etinuit; and may be brought in any Caſe 
where a Man has had his Goods taken from 


Where the Party has had his Goods re- 
delivered to him by the Sheriff, upon a 
Writ of Replevin, or upon 4 Plaint Jevied 
"before him (which by the Statute of Mayl- 
bridge the Sheriff may take out of the Coun- 
Court, and make Replevin prefently), 

the Action is in the Detinet; but where 
the Sheriff has not made ſuch Replevin, 
bur the Defendant ſtill has the the 
Action is in the Detinet : However, of late 
Years no Action has been brought in the 
Detinet, though there is much curious 
Learnin it. 


| in the old Books concerni 

The Advantage the Plaintiff has in bring- 
ing an Action of Replevin in the Dotinet, 
in Preference to an Action of Treſpaſs de 


22 


Nelas to Triaks at Niſi Prius. 
Jani aſportatis, is, that he can oblige the 
Deſendant to re- deliver the Goods imme- 
diately, in Caſe upon making his Avowry 
_— be Repleviſable; but as in 
'f es he may more ſpeedily have them 
delivered to him by Application to the She- 
riff in the common Way, it is of no Uie, 
unleſs the Diſtrainer have eſloined the 
Goods ſo that the Sheriff cannot get at thera 


to make Replevin; and in ſuch Cafe he may 
bring an Action of Replevin in the Detinet, 


and after Avowry pray that the Defendant 
gage Deliverance; or be may upon aCa. K. B. 3. 


ma 
— of an Zlongavit to the Pluries Writ 
of Replevin, have a Writ to the Sheriff 
commanding him to take other Beaſts of 
the Defendant in Withernam; but if the 
Defendant before the Return of the With 
ernam appear to the Writ of Replevin, and 
offer to plead non crit, it ſhall ſtay the 
Withernam; for the Defendant ſhall not 
be concluded by the Return of an Ploagavis 
for the Sheriff can makt no other Return, 
1 find the Thing to br ro- 


Plerꝛer 1 

' Where the Perſon taking the Goods 
clams Property in them before the Sheriff, 
he cannot make Replevin of them: But in 
ſuch Caſe the Party may ſue out a Wit de 
froprietate probanda, upon which the Sheriff 
muſt have an Inqueſt of Office, and if upon 
ſuch Inquifition the Property is found in 
the Plaintiff, the — — —— 
vm, alter nan; but Property 

found in the Defendant yet the Plaintiff is 
not concluded, for he may fil} have his 
Action of Replevin, or of Treſpaſs; but if 
in an Action of Neplevin the —_— 

plea 
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plead Property, and-it be found for him, 
Str. 1184. the Plaintiff is concluded. So if Goods be 
taken in Execution (or on a Conviction be- 
fore Juſtices) the Sheriff ſhall not make 
plevin of them, and if in ſuch Caſe the 
eriff ſhould make Replevin, he would 
ſubject himſclf to an Attachment; for Goods 
are only Repleviſable where they have been 
Co. L. 1486. taken by Way of Diſtreſs: Lord Cate there · 
fore defines Replevin to be à Remedy 
grounded upon a Diſtreſs, being (as he lays) 
a Re-deliverance to the firit Poſſeſſor of the 
Thing diſtrained, on Securit 2 by him 
to try the Right, and to = wer the Diſ- 
treſs, if Judgment ſhall be againſt him. 
wid. He that brings Replevin muſt have an 
abſolute, or at leaſt a ſpecial Property in 
the Thing diftrained; and therefore ſeveral 
Men cannot join in a Replevin, unleſs they 
be Jointenants or Tenants in Comman. 
Arundel and Executors may have Replevin of a taking 
3 in vitd Teſtatoris. So if the Cattle of a Feme 
P. N 5 69. Sole be taken, and ſhe afterwardintermarry, 
Bourne& The Husband alone may have Replevin. 


Ur . Mat- But if they join, after Verdict Ju ent 


taire, P. 8 G. will not be arreſted, becauſe the Court will 
2. 


Aleyn 32. The Declaration ought to be certain in 
Stile 71- ſerting forth the Number and Kinds of 
Cattle diſtrained, becauſe otherwiſe the 

Sheriff cannot tell how to make Delive- 

rance if it ſhould be neceſſary; vet an Avow- 
ry may make that good which 3 

| a 


1 
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bad on Demurrer, both Parties agreeing Bourne and 
what the Quantum and the Nature of the Mattaite. 
Goods are; as if the Declaration were for 

taking fourteen Skimmers and Ladles, and 

three large Pors and Covers. And the She- 

rift may require the Defendant to ſhew him 

the Goods, and it would be a good Return 

to ſay, Nullus venit ex parte Defendentis ad 
oftendendum bong et Catalla. 

The Declaration ought to be not only of Hob. 16. 

2 taking in a Vill or Town, bur alſo in quo- Bullythorp 

dam loco wocar*;, but if the Defendant would T.. 1 K f. 
take Advantage of this, he muſt demur to G. 2 © 8. 
the Declaration. | 

A Man may count of ſeveral Takings, F. N. B. 68. 
Part at one Day and Place, and Part ar Salk. 179. 
another; and if the Plaintiff alledge two 
Places, and the Defendant anſwer only one, 

i. e. if the Plca begin only as an Anſwer to 
Part, and be in Iruth but an Anſwer to 
Part, it is a Diſcontinuance, and the Plain- 
tiff muſt not demur, but mult take his Judg- 
ment for that by Nibil dicit; for it he de- 
mur or plead over, the whole Action is diſ- 
continued. But if a Plea begin with an 
Anſwer to the W hole, but is in Truch bur 
an Anſwer to Part, the whole Plea-is nought, 
and the Plaintiff may demur. Where the Str. 507. 
Defendaat avows at a different Place, in 
order to have a Return, he muſt traverſe 
the Place in the Court, becauſe his Avowry 
is inconſiſtent with it. But where he does 
not inſiſt upon a Return, he may plead non 
cepit, and prove the taking to be at another 
Place, for the Place is material. 

The General Iſſue in Replevin is non cepit, 2 Vent. 249. 
upon. which Property cannot be given in 
Evidence, for that ought to be pleaded; 

and 
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1 Salk. 5. 
Co. L. 145. 


2 Lev. 92. 
Carth. 243. 


Salk. 94. 


Bullyt borp 
and Turner. 


3 Dany. 652. 


3 Co. 26. a. 
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and if he plead P in himſelf, he ma 
either pile it in N in Abatement; but 
if he plead it in a Stranger, it ought pro- 
perly to be pleaded m Abatement, though 
it may then likewiſe be pleaded in Bar. 

If the Defendant plead Property, Whe- 
ther it be in himſelf or a Stranger, he ſhall 
have a Return without making an Avowry 
for it; but where the Plea in Abarement is 
of a collateral Matter, ſuch as cepit in alio loco, 
he muſt make an Avowry in order to have 
a Rerurn, for he muſt ſhew a Righr ro the 
Property, or at leaſt to the Poſſeſſion, to 
have a Return: But the Plaintiff ought 
not to traverſe the Matter of the Conuſancc; 
and if he do, and Demurrer be joined upon 
it, it is 2 Diſcontinuance, and the en- 
dant will have Jud 

The Defendant may either avow the rak- 
ing or juſtify it; if he avow, it muſt be 
upon a Right ſubfiſting, ſuch as Rent Ar- 
rear, Sc. and then he entitles himſelf to a 
Return; but where by Matter ſubſequent, 
he is not to have the Thing for which the 
Diſtreſs was taken, there he will not be en- 
titled ro a Return, amd therefore cannot 
avow, but muſt juſtify; as if a Lotd diſ- 
train for Homage, and aſterward the Ten- 
nant die, and then his Executor bring Reple- 
vin. But a Man may diftrain one Thing, 
and xvow for another, 

11G. 2. c. 19. Any Perſon diſtrain- 

ing for Rent, Relief, Heriot, or other Ser- 
vice, may in Replevin avow or make Conu- 
ſance generally, without ſetting out a Title. 
—By 4 G. 2. c. 28. a Man may diftrain 
for Rent Seck, Rent of Aﬀezc and Chief 
Rents, which have bcen paid for three 
Years, 


— 
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Years, within twenty before the firſt Day 
of the then Seſſions (which was in 1731), 
or which may thereafter be created, as in 
Caſe of Rents reſerved upon Leaſe. 


Note; If the Defendant acted as Bailiff Salk. 107. 


to another, he is not ſaid to avow, but to 
make Cognizance, i. e. initead of ſay ing 
bene advocat captionem, he ſays bene coguovut 
captionem. And if the Defendant make Cog- 
nizance as Bailiff to J. S. the Plaintiff may 
traverſe his being Bailiff, for this is different 
from Treſpaſs Quare Clauſum Fregit, for 
there, if the Defendant juſtify an _— 
Command, or as a Bailiff to one in whom 
he alledges the Freehold to be, the Plaintiff 
ſhall not, traverſe the Command, be- 
cauſe it would admit the Truth of the reſt 
of the Plea, viz. That the Frechold was in 
J. S. which would be ſufficient to bar his 
Action. But in Treſpaſs de bonis 4ſportatit, 
ex. gr. for taking the Plaintiffs Sheep, if 
the Defendant juſtify rhe taking them Da- 
e-feaſant as Servant to J. S. the Plain; 
iff may traverſe the Command or Authori- 
. for though J. S. had a Right to take 

Cattle, yet a Stranger who no Au- 
thority from him will be liable. 


And there is a go Difference between galk. 107. 


2 Juſtification in Treſpaſs, and an Avowry 
in Replevin, in another Reſpect, ex. gr. for 
an Amerciament in a Court Leet; in the 
Juſtification it is neceſſary for the Defen- 
dant to ſet forth a Warrant or Precept, &c. 
but nat to aver the Matter of Preſentment, 
becauſe his Plea is only in Excuſe; bur in 
Avowry he ought to aver in Fact that the 
Plaintiff committed the Crime for PR 

e 
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he is amerced, becauſe he is an Actor and 
is to recover, which mult be upon the Me- 
rits. 

Yelv. 148. In Treſpaſs for breaking and entering the 
Plaintiff's Houſe, and taking his Goods, 
the Defendant pleaded, that the Houſe is 
Parcel of an halt Yard- Land, holden of the 
Earl of Northumberland, by Homage, Feal- 
ty, Efcuage incertain, Suit of Court, in- 
cluſiag his Park with Pales, and Rent of 2 
Pound of Comyn; and for three Years 
Rent Arrear, and for the Homage and 
Fealty of the Tenant, he, by the Earl's 
Command entered and took, Cc. The Plain- 
tiff traverſed the Tenure modo et forma. 
Special Verdict that he held of the Karl by 
Homage, Fealty, incloſing his Park, Ren: 
of a Pound of Comyn, et non aliter; and 
Judgment for the Defendant; for though 
the Verdict do not agree with the Plea in 
the Manner and Nature of the Tenure, yet 
it agrees in Subſtance in the Point for which 
the Diſtreſs was made; and that is ſuffici- 
ent: For there is a Difference between 
Treſpaſs and Replevin, for in Replevin it 
behoves the Avowant to make a good Title 
in omnibus. 

1 Sund. 285. If an Avowry be made for Rent, and it 

Moor. 281. appear by the Defendant's own ſhewing, 

Salk. 580. that Part of 1t is not yet due, yet the Avow- 
ry will be good for the Reſidue, In ſuch 
Caſe the Aiowant mult abate his Avowry 
guad the Rent not due, and take Judgment 
for the Reſt; but if it appear that he has 
Title only to two undivided Parts of the 

Ca. K. B. 84. Rent, the Avowry ſhall abate. So if the 


Comb. 346. Avowry be for Part of a Quarter or Half a 
z Saund. 191. i Year's 
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Year's Rent, he muſt ſhew how the Reſt is 
fatisfied, or it will be bad. 

In Avowry for Rent and a nomine Peng 1 Saund. 286. 
together, without alledging any Demand Hob. 133. 
of Rent, the Avowry is good for the Rent, 
though it will be ill for the Penalty. 

Avowry for Rent due at a latter Day, is 
no Bar in Avowry for Rent due at a former 
Day; but an Acquittal under Seal is; but 
if not ſealed contrary, Proof will be admit- 


ted. 


By the 32 H. 8. c. 375. The Executors 
and Adminiſtrators of Tenants in Fee, Fee 
Tail or for Life, of Rent Services, Rent 
Charges, Rents Seck, and Fee Farms, may 
diſtrain upon the Lands chargeable, ſo long 
as they remain in the Poſſeſſion of the Ten- 
ant, who ought to have paid; or of , any 
other Perſon claiming — him by Pur- 
chaſe, Gift or Deſcent. The like Remedy 
is given to Husbands after the Deaths of e 
their Wives, and to other Perſons after the 
Death of the Ceſtui que vie. Lord Coke ſays, 
that the Preamble concerning the Exccutors 
and Adminiſtrators of Tenant for Life, is 
to be intended of Tenant pur auter vie, ſo 
long as Cefluy que vie liveth: However it has 1 Nm. 173. 
been ſince determined to extend to all Ten- 
ants for Life. 

Tenant for Life of a Rent-Charge con- poolandDun- 
feſſed a Judgment, which was extended by comb, Tr. 
Elegit; Tenant for Life died, Conuſee dil- 1657. 
trained, and in Replevin avowed for the 
Arrears incurred in the Life of Tenant for 
Life; and upon Demurrer the Diſtreſs was 


- Holden to be bad, and not warranted by the 


Statute. '1. Becauſe the Caſe of the Conu- 


ſee is not enumerated in it. 2. Becaule he 


comes 
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comes in the Poſt, and not under the Ten- 
ant for Life. The Executor of a Grantee 
of a Rent-Charge for divers Years, if he 

fo long live, is not within the Statute. 
Lord Coke fays, if a Man make a Leaſe 
for Life, or a Gift in Tal, reſerving a 
Rent, this is a Rent -Service within the 
Statute; from whence it may be inferred, 
that he thought that a Rent reſerved upon 
| a Leaſe for Years was not within it, and I 
apprehend that it is not, for the Landlord 
is not Tenant in Fee, Fee Tait or for Life 
of ſuch a Rent; and it is the Executors of 
ſuch Tcnanrs only who are mentioned in 
Towel and the AQ. However in Treſpaſs, where it 
Watte at - appeared the Defendant had diſtrained the 
M. 25 G. 2. Plaintiff's Goods for Rent due to his Teſta- 
ror upon a Leaſe for Years, Lord Chief Jui- 
rice Lee held it to be within the Statutc, 

and the Defendant obtained a Verdict. 
Yelv. 135. The — not extend to Rents out of 

, ho N 
21 H. $. c. 19. If the Avo C 
T 
Defendant, or the Plaintiff be non - ſuited, 
the Defendant fhall recover fuch Damages 
| and Coſts as the Plaintiff would bare if 
1 Jones 135. he had recovered. —Bur note, this Act men- 
tions only Perſons avowing or making Cog- 
nizance for Rents, Cuſtoms, Services, Da- 
mage Feafant, or for other Rent or Rents; 
ſo that m does ner extend to an Avowry for a 
Nomins Pane, or for an Eſtray, and therefore, 
if in ſuch Caſe Damages and Colts were 
given, the Judgment would be reverſed. 

Er. J 473. Im Replevin the Deſesdant avowed for 
304. Rent for a Year and half: The Plain- 
tiff pleaded Payment of rut. REID 
5 02 thereon 


LEY off. A ood Sw EL 4A acc 


] 
[ 
' 
t 
t 
[ 
c 
el 
n 
8 


Relative to Trials at Niſi Prius. 


thereon, and another Iſſue as to the 241. 
The firſt Iſſue was found for the Plaintiff, 
and Damages and Coſts taxed by the Jury: 
But the ſecond Iſſue being found againſt the 
Plaintiff, ſo that the Defendant was entitled 
to a Return and to Damages and Coſts, it 
was upon Motion holden, that the Ju 
finding Damages and Coſts for the Plainti 
was void. 


By 19 Gor. 2. 6.9. If the Plaintiff in 


Replevin be nonſuited before Iſſue joined, 
the Defendant making a Suggeſtion in Na- 
ture of an Avowry or N for Ren 
the Court ſhall award a Writ to enquire o 
the Rent in Arrear, and of the Value of the 


Diſtreſs. Note; it has been the Cuſtom Coo 


$1 


2 2 


ever ſince this Statute (as it was before) to Sherbrook,E. 
enter Judgment for a Retorn' babend ; but 32 G. a. CB. 


notwithſtanding the Defendant may enter a 
Suggeſtion on this Statute, and a Writ of 
ſecond Deliyerance will be no Super/edeas to 
ſuch Writ.—The whole Fact is to be prov- 
ed, and may be litigated on the Writ of 


2 2 | 

ſame Starute, in Caſe the Plain- 
tiff be nonſuited after Avowry or Conu- 
ſance made, and Iſſue joined, or if the Ver- 
dict ſhall be given againſt him, the Jury 
{hall at the Prayer of the Defendant enquire 
concerning the Sum of the Arrears, and rhe 
Value of the Goods and Cattle diſtrained, 
and thereypon ſhall have Judgment for ſuch 
or ſo much thereof as the Goods and Cattle 


diſtrained amounted unto. But in ſuch 1 Lev. 255. 


Caſe, if the Jury omit to enquire of the 
Value of the Rent Arrear, or of the Cattle, 
it cannot be ſupplied by a Writ of Enqui- 


ry, becauſe the Sus confines the En- 


quiry 
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quiry to the Jury impanelled in the Cauſe, 


Tucket and Therefore in ſuch Caſe the Deſendant muſt 


Stevens, P. 
WHY © 
Carth. 362. 


take Judgment de retorno habende at Common 
Law; bur it is not the ſame upon 21 H. 8. 


nor upon the 43 El. c. 2. if the Defendant 
avow as Overſcer for a Diſtreſs for a Poors 


Valentineand Rate, becauſe, if the Jury had enquired, it 
Faweet, 8 G. had been as an Inqueſt on which no Attaint 


would have lain, and the Sratute does not 
tie it up to the ſame Jury. And if the Plain- 
tiff being nonſuited bring a Writ of ſecond 
Deliverance, though it will be a Super/ſedeas 
to the Writ de retorno habendo, yet it will be 
none to the Writ of Enquiry. 

Note; in Writs of Enqui wi. ſet 
their Hands and Seals to the Verdict; and 
upon the Trial of ſuch Writs, the ou e 
of Ni, Prius is only Aſſiſtant to the Sheriff, 
and has no judicial Power; and if the Par- 
ties come to any Agreement at the Trial, 
the Way is to bring it to the Judge to ſign, 
and after move above to have it made a Rule 
of Court. | | 

The Writ of ſecond Deliverance is a ju- 
dicial Wrir depending upon the firſt Ori- 
ginal, and is given by 13 El. c. 2. which re- 
Cites, that after the Return is awarded the 
Party diſtrained does replevy again, and ſo 
the — given in the King's Courts 
take no Effect, wherefore it enacts, that 
when Return is awarded to the Diſtrainer, 
the Sheriff ſhall be commanded by a judicial 
Writ to make Return, in which it ſhall be 
expreſſed, that the Sheriff ſhall not deliver 
them without Wrir, making mention of the 
Judgment. And it further enacts, that if 
the Party make Default again, or for any 
other Cauſe Return of the Diſtreſs be a- 

warded, 


bh my, 
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warded, being now twice replevied, the 
Diſtreſs ſhall remain irrepleviſable. 

By 4 and 5 An. c. 16. The Plaintiff with 
Leave of the Court, may plead as many 
Pleas as he ſhall think neceſſary 3 and if a 
Verdict be tound on any Iſſue for the De- Bright and 
fendant, Coſts thall' alſo be given; unleſs Jackſon, 26 
the Judge certify that the Plaintiff had a © * * 
probable Cauſe to plead ſuch Matters. 

If ifſue be joined on the Property, the Godb. 98. 
Defendant may give in Evidence, the Plain- 
tiff's having the Cattle in Mitigation of Da- 


3 | | 
f the Plaintiff plead Riexs Arrear in Bar 
to an Avowry for Rent, he cannot upon 
ſuch Iſſue give in Evidence Non-tenure. | 

If the Defendant avow the taking Da- Pring and 
mage Fealant, and the Plaintiff . for — 
Common for all commonable Cattle, and Eon! 50e. 
upon Iſſue joined thereon, give in Evidence 
Common for Sheep and Horſes only, this 
will not maintain the Iſſue ; but if he had 
a general Common, and preſcribed for Com- 
mon for any particular Sort of Cattle, it 
would be good. 

If a Man preſcribe for a certain Number Reym. 926. 
of Cattle, it is not neceſſary to ſhew they 
were levant and couchant, becauſe it is no 
Prejudice to the Owner of the Soil, the 
Number being aſcertained : Bur if the Pre- 
ſcription be for a Number uncertain, they 
mult be levant and couchant; but a Pre- Harding «nd 
ſcription for all Cattle levant and couchant Johnſon, M. 
will be good"; and need not be for all his 20 C. 2 
Cattle; for Levancy and Couchancy are a 3 
ſufficient aſcertaining what Cattle may be 
put in, for no more ſhall be ſaid to be levant 
and couchant than the Land is ſufficient ro 

G 2 main 
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maintain, and if the Plaintiff were guilty of 
4 Fraud as to that, the Defendant may 
e 


Advantage of it in pleading. If the 


Lovelace and Jury find the Plaintiff has Common by Pre- 


Reynolds, 


Cr. E. 546. 
563. 


Co. 98. 
. El. 405. 


ſcription prout he has preſcribed, paying for 
it eyery Year one Penny to the Defendant; 


the Plaintiff fails in his Preſcriprion, for it 


is entire, and the Payment of one Penny 
Parcel of it. But in Gray v. Fletcher, where 
the Copyholder preſcribed to have Com- 
mon, and the Jury found he had Common 
Prout he had preſcribed, but alſo found that 


the Copyholders of that Manor had uſed to 


Hob. 209. 


1 Cr. 531. 


ay to the Lord a Hen and five s year- 
y, pro eadem Communia, it was adjudged to 
be well ; for they were two Preſcriptions, 
and the Diſtinction between this Caſe, and 
the Caſe of Lovelace and Reynolds, was taken 
and allowed in Kenchin and Knight, Mic. 
23 G. 2, 

So if a Man preſcribe for Common ap- 
pendant to 300 Acres in four Towns, and 
the Evidence is, that it is appendant to 200 
Acres in two of the Towns only, this will 
not maintain the Iſſue ; but if he preſcribe 
for Common appendant to his Houſe and 
20 Acres, and upon Evidence it ap that 
he has but 18, that will maintain his Iſſue. 


F. N. B. 154 If a Man avow taking the Cattle, Da- 


Salk. 584. 
8 Co: $45. 


mage Feaſant, and the Plaintiff plead Ten- 
der of Amends and a Refuſal, he ſhall rc- 
cover Damages for the detaining, and not 
for the 1 becauſe the taking was law - 
ful; but if the Tender were before the 
taking, the taking is tortious; if after im- 
pounding, neither the taking nor detainin 
is tortious. And after the Avowant has ha 
Return irrepleviſable, yet if the * 
make 
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make ſufficient Tender, he may have Deti- 
nue for the Detainer after. 
In an Avowry for Rent the Plaintiff may 
lead a Tender and Refuſal, without bring- 
ing the Money into Court; becauſe if the 


Diſtreſs were not rightfully taken, the De- 


fendant muſt anſwer the Plaintiff his Da- 
mages. 

ote; That in order to prevent vexati- 
ous Replevins of Diſtreſſes for Rent, the 
11 G. 2. c. 19. enacts, that Sheriffs and 
other Officers granting Replevins, ſhall 
take from the Plaintiff, and two reſponſible 
Perſons as Sureties, a Bond in double the 
Value of the Goods diſtrained (to be aſcer- 
tained by Oath) conditioned for proſecuti 
the Suit with Effect, and for a Return o 


the Goods; and the Sheriff is authorized 


to aſſign the Bond to the Avowant or Per- 
ſon making Conuſance; and if the Bond be 
forfeited, the Avowant may bring an Ac- 
tion in his own Name, and the Court may 
by Rule give Relief to the Parties, &c. 


It has holden, that an Action upon Prowſe and 
the Caſe will lie againſt a Sheriff for taking Pattiſon. Hil. 
inſufficient Pledges, and that without any 13 G 2. 


previous Sci. Ea. againſt the Pledges. 
In Replevin, both Plaintiff and Defen- 


dant are Actors, therefore either Party may Smart, Tr. 


carry down the Cauſe; and if the Defendant 2 G. 3. 


ive Notice, and do not go on to Trial, the 
urt will give Coſts againſt him; for the 
ſame Reaſon, the Defendant may not move 
for Judgment of Nonſuit, unleſs the Plain- 
tiff have given Notice of Trial. 


G 3 C HAP. 


| 4» IntroduBiion to the Law 
Of Refſcous, 


N. B. 101 ESCO Us is where the Owner, or 
n other Perſon, takes away by Force the 
Thing diſtrained from the Perſon diſtrain- 
ing, > the Perſon muſt be actually in Poſ- 


ſellon of the Thing, or elſe it is no Reſ- 


cous; as if a Man come to make a Diſtreſs, 
and he be diſturbed to do it; but the Party 
may bring an Action on the Caſe for this 
Diſturbance. | 8 
F. N. B. a3o. The Plaintiff ought to count for what 
Rent or Services he took the Diſtreſs, and 
the Defendant may traverſe the Tenure... 

If a Man fend his Servant to diſtrain for 
Rent, c. and Reſcous be made, the Maſ- 
ter ſhall have the Writ, and he may join in 
the Writ for the Aſſault and Battery of the 
Servant. 3 5 
If a Diftrefs be taken without Cauſe, as 
where no Rent is due, one may make Reſ- 


cous before the Cattle be impounded. So 


if the Owner tender the Rent before the 
Diſtreſs taken. 1 ä 
Cr. J 468. If a Man diſtrain 40 Sheep of As, and as 
; many of B's Damage Feaſant, 4. cannot b 
Reaſon of the 755 of Common in the 
Place where, and that he could not ſeparate 
his Sheep from B's, juſtify reſcuing B's 
Co. L. 161. Sheep with his own. V. B. The Beaſts 
muſt be Damage Feaſant at the Time of 
Ca. K. B. the Diſtreſs, and if they were Damage ,Fea- 
666. fant Yeſterday, and again to Day, they can 
only be diſtrained for the Damage they are 


then 
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then doing. But by 11 C. 2. c. 19. If the 
Leſſee fraudulently convey his Goods from 
the Premiſſes, the Leſſor may within thirty 
Days ſeize them as a Diſtreſs, where- ever 
found. | by Ne AE | 
If the Defendant plead Nor Guilty (which Heath'sMax- 
is the general Iſſue) he cannot give in Evi- im 76. 
dence Non-Tenure of the Plaintiff who diſ- 
trained for Rent, but he ought to plead ir. 
But this Action is rarely brought now-a- 
days, but a ſpecial Action upon the Caſe, in 
which Non-Tenure might be given in E- 
vidence on the general Iſſue. Note; b 
21 V. & M. c. 5. { 4. the Plaintiff ſhall re- 
cover treble the Damages, if the Diſtreſs be 
for Rent, in ſuch Action upon the Caſe for 
an unlawful Reſcous, | 
| _Refſcous may likewiſe be made of any one 
taken up on legal Proceſs, and for ſuch Reſ- 
cous the Plaintiff may bring an Action of 
Reſcous, or an Action on the Caſe againſt - 
the Reſcuers, To ſupport his Aion, it 6M. 211. 
will be neceſſay for him to prove, 1. The 
5 Cauſe of Action. 2. The Writ 
and Warrant; which muſt be by producing 
ſworn Copies. 3. The Arreſt ro ſhew it 
legal. 4. In Point of Damage, it is expe- 
dient to prove that the Perſon arreſted be- 
came inſolyent, or not to be found; but 
this is not neceſſary, for the Defendant be- 
ing ilty of Violence againſt the Proceſs 
o he Law ſhall have no Favour. How- 
ever he may give in Evidence, in Mitiga- 
tion of Damages, the Ability of the Perſon 
arreſted, or that he is ſtill amenable to Juſ- 
ticez yet if the Jury give the whole Debt Jeat, 311. pl. 
in Damages, the Court will not grant a gz. 


new Trial. | 
G4 Tho 
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The Perſon reſcued may be a Witneſs for 


the Defendant, and though he be p particeps 


- criminis, if the Defendant be hates, yet it 


ſhall only go to his Credit. 
Note; that bare Words will not tk 


nan Arreſt, but if the Bailiff touch the Per- 


ſon, it is an Arreſt and the Retreat a Reſ- 


. cous. 


An Arreſt on a a Sunday i is void, inſomuch 
that the Party may have an Action of falſe 
Impriſonment : But a Perſon. may be reta- 
ken on a Sunday, when arreſted rhe Day be- 


2 Mod. 230. fore. So Bail may take their Ptiſoner 5 a 


6M. 211.. 


1 J 485. 


Ce. J. 419. 


Sunday, and render him on the hext D 
Chief Juſtice Holt doubted, Whether an 
Arreſt made by a Bailiff's Servant would 


be lawful, even though in the Preſence of 


a Bailiff, and where the Bailiff fent his Fol- 
lower up Stairs to arreſt a Man wh was 7 reſ- 
cued by the Defendant, 9 the Caſe 
for his Opinion. But howſc dever ſuch a 
Caſe 1 ight be determined, yet it would 


certainly not be good, if the Bailiff were 


not quadam modo in Phi Company. 
It is not neceſſary to ſhew the Warrant, 


or to tell at whoſe Suit you arreſt him, un- 


leſs he demand it: And if you have two 
Warrants in your Pockets Againſt him and 
Yroduce neither, if he be reſcued, either 


/ Party at whoſe Suit. the "Warrants were 


made our may bring an Action againſt rhe 
Reſcuers. 


If the Party . were taken upon 


Proceſs of Execution, the Sheriff ma 


- , , maintain an Action againſt the Reſcuets, 


becauſe he is liable to an Action of Eſca © | 
vB. 446. upon meine Proceſs. But if the Prioner 


for he cannot return a Reſcous as he 


had 


rr 
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the Sheriff ought ar hi to keep him, 
and a Reſeous? from thence is no Excuſe for 
him, neither is it an Exeuſe where the She- 
riff is bringing 
and conſcquently in ſuck Caſe likewiſe, he 
=? have an Action againſt rhe Reſcuers. 

n the Return of a 

ceſſary to aver the Place where rhe Reſcous 


ſhewn z for the Reſcous ſhall be intended 
to be in the ſame Place.— It ſeems as if 
_ ſuch a Return is traverſable. Rex v. Clark 
and others, Tr. £9 Cay, 2. 


as... K 


CHAPTER VI. 


of Cafe for Miſbchaviour i in an 
Office, Truſt or Duty. 


he for an Injury affecxing a Man's 
er onal Propert eſpaſs; but as that 
es likewiſe "a af Taloty affecting his real 
Pro perty, T ſhall defer What IT have to fay 
up on it to the next Book, and proceed in 
reſent Place 105 take Notice for what 
Wbt in an Office, Truft or Duty, 
Action on the 
It is the proper 
turns; as if a Sheriff return à Cepi 


| Argos, Aion which may be 


ſe will lie. 


Corpas, 1 
or Paratum Habeo, When the Party is at . 


large. So if a Mayor, (9c. n ood 
Cn to a 22 che Matter of which* 


had been orice in Gaol ao" meſne Proceſs, 
s 


Him up by Habeas Corpus; 1 Str. 434- 


Leſcous, it is not ne- Dy. . 
Was made, if the Place of the Arreſt be 


emedy for all falfe Re- Bay's caſe, 
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is falſe; though now by 9 An. c. 20. f. 2. 
The Party may in many Caſes traverſe the 
Return, and is not put to his Action. 
Note; An Action for a falſe Return 
ought to be laid either in the County of 
Middleſex, where the Return is, or in the 
County where it was made.) 75 : 
x Vent. 55, 80 Ge a wilful Misbehaviour in a miniſ- 
terial Office, by which the Party is damni- 
fied; as denying a Poll to one who ſtands 
Candidate for an elective Office (ſuch as 
2 Lev. 55s, Bridgemaſter ;) and it need not be averred 
in the Declaration, that he would have been 
2 Vent. 26. choſen if the Poll had been taken. So for 
1 Leon. 323. refuſing to take his Vote at an Election. So 

for nor returning him who is duly choſen. 
If my Servant be robbed, and he go to a 
Juſtice of Peace, and pray to be examined 
touching the Robbery, and the Juſtice re- 
fuſe to examine him, ſo that I am thereby 
damnified, and cannot proceed. againſt the 
or ona J may have an Action againſt the 

uſtice. VC 

8 Co. 141. If a Sheriff or any other Officer ſuffer any 
Perſon who is arreſted, or taken in Execu- 
tion, to eſcape, the Party at whoſe Suit, 
Cc. may have a ſpecial Action on the Caſe 
Carth. 148. againſl him; and it is not neceſſary to ſet 
forth all the Formalities required by Law 
in other Caſes; and therefore, if upon a 
Judgment by a Teſtator, his Executor bring 
a Sci. Fa. and have Judgment, whereupon 
a Ca. Sa. iſſues, and the Perſon is taken and 
| eſcapes; in an Action againſt the Sheriff, 
x Saund. $7. the Plaintiff may declare briefly upon the 
he Judgment in the Sci. Fa. But if he declare 
that he ſued out a Writ of Execution, 
without ſetting forth any Judgment, it * 
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be an incurable Fault; for by this mean the | 
Defendant loſes the Benefit of pleading Nul 
tiel Record. But though Error be in the Cr. J. 28g, 
| Proceſs, the Sheriff cannot take Advantage bo 
r 3 1 

Vet where an Action was brought againſt Ekins an“ 
the Marſhal of K. B. for not receiving a Afſbton, Mid. 
Copy of a Declaration againſt a Priſoner Lee Ch. ] 
ger quod he loſt his Suit; it Vr that ; 
the Declaration was tendered at the Priſon, = 
before the Bill was filed; the Plaintiff was | 
nonſuited, though it was ſtrongly inſiſted 
that an Officer could only take Advantage 
of Proceſs being void, and not of its being 
voidable. N | * 

And where a Ca. Sa. was executed on a March 8. 
— given in an inferior Court in 

ebt upon a Bond made extra Jurisdictianem, 
and an Eſcape, the Court held no Action 
would lie for the Eſcape; becauſe coram non 
Fudice. 28 1 
7 Caſe will lie for the Party againſt the Fitzg. 9. 
Sheriff, for an Eſcape ſuffered upon an 
Outlawry on meſne Proceſs; for though 
the Party is in Cuſtody merely at the Suit 
of the Ring, and the Plaintiff has no In- 
tereſt in his Hooy: yet he cannot have his Cr. E. 652. 
Outlawry reverſed without Security firſt 8. P. 
given to appear to 2 new Original, 

If rhe Plaintiff declare that he had J. S. 1 Sid. 5. 
and his Wife in Execution, and that the 
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Defendant ſuffered them to eſcape, and the 6 
Jury find ſpecially, that the Husband only : 
was taken in Execution (it being a Debt PE 7 
due from the Wife before Coverture), and | | 
that he eſcaped, he ſhall have Judgment b: 


for the Subſtance of the Iſſue is found. * i 
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x R. A. 810. 80 if both Baron and Feme be taken in 
c. 5. Executibn, and the Feme be ſuffered to 
ee.̃ſtape, an Action will lie, though the Bar- 


on continue in Priſon. 


Cr. J. 380. So if the Jury find that F. S. was taken 


by the former Sheriff, and that he was le- 
gally in the Cuſtody of the Defendant, who 
Hob. 5s. fuffered him to eſcape. So if they find he 
was taken on an Alias Ca. $a. where the 
Cr. J. 380. Plaintiff declares on a Ca. Sa. So if the Eſ- 
- Cape be proved on another Day, if it be be- 
fore the Action commenced. 

bn So if it be alledged that the Priſoner was 
Mackio, Tr. ſurrendered to him in the Pariſh of B. and 
G. 1. per it is proved to be in the Pariſh of A. for the 
ym. Surrender is the material Thing, and it dif- 
fers from Treſpaſs, where every Part of the 

Declaration is deſcriptive.  —- * 
Tudar and The Plaintiff need neither produce the 
Sutton, P. 2. Ca. Sa. nor the Copy of it, but the Return 
An. per Holt, of it is ſufficient, and the Ca. Sa. need not 
gr be ſer forth in the Declaration. Bur if it 
Johnſon and be ſet forth with a $cilicet, that it ifſued on 
Gibbs, Exon ſuch a Day, it may be doubtful Whether 
1698, A he ought not to prove the Ca. Sa. with the 
Holt, true Teße; otherwiſe apainſt the Sheriff, 
the Warrant is ſufficient Evidence, though 

it would not be ſo for him. 


1m. 190. The Confeſſion of the Under Sheriff is 


Evidence againſt the Sheriff, becauſe in Ef- 
fect it charges himſelf. | 


Carth. 148, If it appear in Evidence that the Priſoner 


was taken upon a void Judgment, the Plain- 
tiff cannot recover; but 1t is otherwiſe in 

the Caſe of an erroneous Judgment. 
Note; Where the Court in which Judg- 
ment was obtained had Cognizance of the 
| PEN Cauſe, 


* 
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' Cauſe, the Judgment is only erroneous; 
but if the Cours had no Juriſditi, it is 


void. 


- So where the Defendant is taken on a Ca. Cr. E. 183, 


Sa. iſſued after the Year, and eſcapes, Debt 
will lie againſt the Sheriff, though the 
Proceſs erroneouſly awarded; for the She- 
riff may juſtify in an Action of falſe Impri- 
ſonment, and therefore may not ſet him at 


large. | . ag | POV FL EE 
. That if A. be in Cuſtody at the Salk. 25. 

Suit of B. and a Writ be delivered to th 

Sheriff at the Suit of D. the Delivery o 

the Writ is an Arreſt in Law; and if A. 

eſcape, D. may bring Debt againſt the She- 

tiff for an Eſcape. | 


If the Plaintiff declare, That W hereas z Lev. 85: 


he had a good Cauſe of Action againft F. S. 
and ſued out a Latitat againſt him, that the. 
Defendant arreſted him, and ſuffered him 
to eſcape; he muſt prove a Cauſe of Acti- 
on, elſe he will be nonſuited; though the 
Cauſe of Action need not be for the ſame 
Sum mentioned in the Declaration: But if 
the Declaration be of a Latitat in a Plea of 
Treſpaſs, and the Writ produced be in a 
Plea of Treſpaſs, ac etiam Bille 20l. it will 
not ſupport the Declaration. | 


If che Priſon take Fire, or be broken , R. A. 808, 


open by the King's Enemies, by Means 4 Co. 84. 
whereof the Priſoners eſcape, this will ex- 
cuſe the Sheriff; but it is otherwiſe if the 
. be broken open by the King's Sub- 
8. * 4 

If a Priſoner in Execution eſcape with- 
out the Aſſent of the Sheriff, and he make 
freſh Suit, and retake him before any Acti- 
on brought againſt him, this will _ 

im: 


2280 
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him: ut by 8&@ 9. 13. c. 26. / 6. he 
cannot give this in Evidence, but mult 
plead it, and muſt likewiſe make Oath, that 
the Priſoner made ſuch Eſcape without his 

Conſent, Privity or Knowledge. 
I vent 211. If the Plaintiff in his Declaration ſet 
| forth a voluntary Eſcape, the Defendanr 
may plead that he rerook him upon freſh 
Suit, without traverſing the voluntary Eſ- 
cape; for the alledging it is in no wiſe ne- 
ceſſary to this Action, but ſhould come in 
in the Replication. E | 
Salk. 13. Note; For a voluntary Eſcape an Acti- 
on will lie againſt the Gaoler as well as a- 
gainſt the Sheriff, becauſe he is a _—_ 
oer; but for a negligent Eſcape it wi 
only lie againſt the Sheriff. Ty" 
Rex v. War- And Now, that to prove à voluntary 
den of Fleet, Eſcape the Party eſcaping may be a Wit- 
Salk. MSS. neſs, becauſe it is a Thing of Secreſy, a 
private Tranſaction between the Priſoner 
Sa and the Gaoler. gan 
Walker and If a Man eſcape in Eſex, and be ſeen at 
Griffiths, M. large in Hertfordſbire, the Plaintiff may lay 
25 G. 2. his Action in Hertfordſbire. ' © © 
If the Detendant plead no Eſcape, he 
cannot give in Evidence no Arreſt; for he 
admirs an Arreſt by his Plea. | 

Salk. 273, lf the Priſoner being out on Bail come 
and ſurrender himſelf, entering Reddidit ſe 
in Diſcharge of his Bail in the Judge's 
Book, and the Plaintiffs Attorney accept 
him in Execution, and file a Commiltitur, 
and the Priſoner eſcape, the Marſhal is nor 
chargeable without Notice, either by ſerv- 
ing him with a Rule, or entring a Committi- 
zur allo in his Book, without proving the 

Party actually in Priſon. 
| 7 
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Ika Sheriff by Colour of an Habeas Cor- 3 Co. 44 
pus, ſuffer the Priſoner to go at large, it is 
an Eſcape:—So it is according to Fitz. 

| „ Caſe, 1 Sid. 13. if the Priſoner 
being in Execution, be brought up on an 
Habeas Corpus ad teſtificandum. 1 
this does not ſeem a Point intirely ſettled: 
About the 11 of G. 2. all the Judges met, 
and ſeven inclined againſt allowing the 
Writ, and five for it; but they came to no 
fixed Reſolution; and in Fact, ſuch an Ha- 
beas Corpus is frequently granted. 8 | 
According to a MS, Report of Moſe- 1 M. 116. 
dels Caſe, E. 26 Car. 2. The Court of 3 Keb. 51, 
K. B. held, that if a Judge of that Court 305. 
granted ſuch an Habeas Corpus for a Priſoner 
in Execution in the Marſbalſea, it would be 
a good Juſtification for the Marſhal, be- 
cauſe the Priſoners there are under the 
Government of the Court of K. B. But 
Lord Ch. Juſt. Hales doubted if ſuch an 
Ha. Cor. were granted by another Court, 
than that to which the Priſoner belonged. ä 
If the Sheriff arreſt the Party on meſne 1 Str. 435. 
Proceſs, and he is reſcued in going to Gaol, | 
it will be a good Excuſe for the Sheriff; 
but if he be. once within the Walls of the 
Priſon, a Reſcue from thence by any but 
common Enemies, will be no Excuſe. If 
a Company of Rebels break the Priſon, and 
let out the Priſoners, the Sheriff is anſwera- 
ble: So'if the Priſoner be reſcued in bring- 
ng him to a -Judge's Chambers (or elſe- 
where) upon an Habeas Corpus. | 
Note; By an equitable Conſtruction of Cr. J. 657. 
Heſft. 2. and 1 R. 1. c. 12. an Action of 
Debt lies for an Eſcape in Execution; but 
if one have Execution on a Statute of 
SI. Lands, 


"i 


Fitzg. 296. 


Hundred may b 


rhereof to ſuc 
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Lands, Goods and Body, and the Priſoner 


eſcape, yet, becauſe the Lands remain in 
Execution, Debt will not lie, but only an 
Action on the Caſe. | 


And note, That it has been holden, that 


if the Plaintiff in an Action againſt an 
Hundred being nonſuited, and Judgment 
entered for the Caſts, the Party be taken in 
Execution on 1 * 
ring agamit the ne- 
riff for the Eſcape. ee. 
By 8 & 9 V. z. e. 26. ,. 8. If the 


Keeper of any Priſon, after one Day's No- 
tice in Writing, refuſe to ſhew any Priſon- 
er committed in Execution, to the Credi- 


tor or his Attorucy, ſuch Refuſal ſhall be 
deemed an Eſcape, J. 9. And if any Per- 
ſon —_— charge another with any 
Action or Execution, ſhall. deſire to be in- 


formed by the Kegper of the Priſon, Whe- 
ther ſuch Perſen be 2 Priſoner or not, the 


Keeper ſhall gue a true Note in Writing 


Office for that Purpoſe, and ſuch Note 
ſhall be ſuſicient Evidence, that ſych Ber- 
ſon y/as at that Time a Priſoner in actual 


Quſtody. And in ſuch Caſe delivering the 


Writ to the Sheriff will be ſufficient to 


charge the Priſoner with the Action, and 


3 Co. 71. 


to ſubject the Sheriff in Caſe of me. 
Where a new Sheriff is appointed, his 
Predeceſſor ought to deliver over all the 


Priſoners in his Cuſtody, charged with their 
- reſpective Executions; and if he omit any, 
it is an Eſcape; but if a Sheriff die, the 
new one muſt at his Peril take Notice of 


all Perſons in — and of the (ſeveral 
Executions with which they —— | 


% 


Perſon upon Demand at his 
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And by 3. C. 1. The Under-Sheriff i: 
unſwerable till a new Sheriff is appointed. 


4 


Note; That an Aſſignment of Priſoners 1 Barnes 2591 


by an Under-Sheriff to the, ſucceeding 

High- Sheriff, (though not by Indenture), 

is good Abghment.: rt. 

If a Man in Execution eſcape, and return 2 Lev. 109. 

again, and after ward be made over with; ©. 

other Priſoners, and then make a ſecond 

ne the ſecond Sheriff ſhall be charge- 

Gs. int Hee hit Big 0 with 20 noi: 

In an Action on the Caſe againſt the Raveſcroſt v. 

Warden of the Fleet, it appeared in Evi: Eyles 6 G. 

dence; that the Plaintiff knew of the Eſcape, 3. O5. 

et proceeded in his Action to Judgment. 
ut had not charged the Defendant (Who 

had returned. to the Gaol) in Execution, ; 

and on a Caſe;made-it was holden, that the 

Plaintiff. had not by ſuch Proceedings wavy 

ed his Right of Action | againſt . the War- 

nnter Deb forbid Cate monty AIM 05938 
If a Writ come to the Sheriff, and. he Noy 27. 

make out his Mandate to the Bailiff f a 

Liberty, who takes the Party, and after - 

ward ſuffers him to eſcape; the Attion lies 

againſt che Bailiff, and not againſt the She- 


nnn een eee 97 | MINS SH TT! ese 
It will not be impropet here to take Lenthal and 
Notice, That if he who is in Execution Gardiner, 
plcape (though it be with the Conſent of Hil. 26 & 27 
the Gaoler or, Sheriff), yet the Plaintiff gu- Per 
may retake him, and that after a Twelve 
month, without a Sci. Fa. for he is in upon 

the firſt Execution. And chis even though Collop and 
he have brought an Action againſt the Gao- Brandley, Tr. 
ler or Sheriff and recovered, if the Sum E 2. 
recovered were leſs than the Debt; as K. B. 

20+ tar hr - WT where 
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where 18 Judgment was for 200 el. and the 
Damages recovered were only 10000. 
For Misbehaviour in a Truſt or Duty, an 
Action on the Caſe will likewiſe lie; for 
wWhoſoever undertakes to do a Thing for 
another ought to do it faithfully, elſe he is 
= 1 for the Damages ariſing from his 
| Negligence or Misbehaviour: Therefore if 
deliver Goods to a common Carrier 
to carry, and the Carrier loſe them, an Ac- 
tion on the Caſe will lic againſt him; but 
#205” SPEC app r to be no Default in the De- 
W ro fendant, the Plaintiff ſhall be nonſuited; 
10 An. oe as if an Action were brought againſt a Car- 
Holt at rier for negligently driving his Cart, ſo 
G. Hall.Salk. that a Pipe of Wine burſt and was loſt, it 
uss. would be good Evidence for the Defendant, 
that the Wine was upon the Ferment, and 
when the Pipe burſt he was driving gently. 
Amies and © So where the Defendant's Hoy Guſto 
Stevens, Mic. through Bridge, by a ſudden Guſt 
G. * O. Wind was drove againſt the Bridg 
45 mn, Pralt Ch. Juſt, held the De —— 
not liable; the Dama e being occaſioned 
by che Ack of God. which Lo —_— of the 
ck efendant could Nero And 
as to the Evidence given 1 1 the "Plaintiff, 
That if the Hoy had been better it would 
ber have ſünk with the Stroke received, 
_ the Ch. Juſt; aid, no Carrier was obliges 
Li have a new Carriage for every Journey; 
it is ſufficient if he provide one which with- 
out any Etro fcdtb By Aceident ( fach as 
this win) will probably perform the Jour- 


" - Bur thing is 4 Excuſe except the 

4 of God and the King. $ Enemies, and 
deres in an Action againſt ſuch a Car- 
rier, where the Goods were ſpoiled by 
Water, 
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Water, the Defendant proving, that when Dale v. Hall, 
the Goods were put on Board the Ship was Mic. 44 G. a. 
tight, and that the Hole through which the 
Water came had been made by a Rat eating 
our the Oakum, was holden to be no Ex- 
cuſe. x: a | | | 
. If I ſend my Servant with the Goods on E. IComp- 
Board the Veſſel, and they arc loft, the v. Pullen, H. 
Carrier is not liable; for they are to be 12G. 1. Oc. 
conſidered not in the Poſſeſſion of the Car- Str. 132. 


rier, but of the Servant. 


If a Carrier having Convenience to carry 2 Show. 327. 
Goods, being offered his Hire refuſe to 


carry them, an Action will lie againſt him. 


Note; All Perſons carrying Goods for Salk. 282. 
Hire, come under the Denomination of 0 
common Carriers: But if the Driver of a 

Stage Coach, which only carries Paſſengers 

for Hire, loſe the Goods of his Paſſengers, 

the Maſter is not liable; for no Maſter is 
chargeable with the Act of his Servant, but 

when he acts in Execution of the Authori- 

ty given him by his Mafter, and then the 

Ack of the Servant is the Act of his Maſter ; 

and in ſuch Caſe the Action may be brought 

againſt either the Maſter or the Servant; 


dur if it be brought againſt! the Maſter, it 


muſt be brought againſt them all, for the 
Action is founded 22a ex contraftu, and if 
— — only againſt one, Advantage may 
be taken of it on Evidence, and as the Ac- 


tion may be brought againſt either the 


Maſter or the Servant, ſo either may bring 
Aſſumpfit for the Money for the Carriage. 

If the Carrier ask what is in the Box, and Drinkwater 
is told Silk; yet in Truth if there be Mo- v. Quennel, 
1447 he ſhall be anſwerable for it if loft, un- T. 11. 12 

18 


he make ſpecial Acceptance; but this F, C.. 
| Ew intended - Has 
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intended Cheat upon the Carrier will be a 
good Reaſon for the Jury to give leſs Da- 


MARES: 


Carch. 485. If a Bag ſealed be delivered to a Carrier, 


Coggs and x : 
. — is anſwerable; for 22 will excuſe him 
but the Act of God, or of 


2 
8. 


1. * 


* ” = 
% 


Str. 1 
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ployment (as a Bailiff or Fa 


and ſaid to contain 200. and the Carrier 
give a Receipt for ſo much, when in Fact 


it contains 4000). if the Carrier be robbed, 
be ſhall be anſwerable only for 200/. for 
his Reward extends no further, and it is 


that makes him liable. lac 
If a common Carrier be robbed, yet he 
the King's Ene- 
mies; but he who has a; particular Em- 
Kor) though he 
have a Reward, yet he is not bound againſt 
all Events; if be do to the beſt of his Power. 
And it is to be known that there are ſix 
Sorts of Bailments which lay a Care and 
Obligation on the Party to whom the Goods 
axe bailed, and which conſequently ſubject 
him to an Action, if he misbehaye in the 
Truſt repoſed in him. 


- . 


099... 1. A bare and naked Bailment to keep for 


the Uſe of the Bailor, which is called De- 


- poſitum, and ſuch Bailee is not chargeable 


for a common Neglect, hut it muſt be a 
groſs one to make him liable. 


, * 


2. A Delivery of Goods which are uſe- 
ful to keep, and they are to be returned a- 


gain in Specie, which is called Accommoda- 
um, which is a Lending gratis; and in ſuch 
Caſe the Borrower is ſtrielly bound to keep 
them ; for if he be guilty of the leaſt Neg- 


lect, he ſhall be anſwerable, but he ſhall 


. 
* 


not be charged where there is no Default 
in n Ty Fas 


3. A J 
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3. A Delivery of Goods for Hire, which | 
1s- called Locatio or Conductio, and the Hirer 
is to take all imaginable Care, and to re- 
ſtore them at the Time; which Care if he 
ſo uſe he ſhall not be bound. | 

4: A Delivery by way of Pledge, which 
is called Vadium; and in ſuch Goods the 
Pawnee has a ſpecial Property; and if the 
Goods will be the worſe for uſing, the 
Pawnee muſt not uſe them; otherwiſe he 
may uſe them at his Peril; as Jewels pawn- 
ed to a Lady, if ſhe keep them in a Bag 
and they are ſtolen, ſhe ſhall not be charg- 
ed; but if ſhe go with them to a Play and 
they are ſtolen, ſhe ſhall be anſwerable. So 

if the Pawnee be at a Charge in keeping 
them, he may uſe them for his reaſonable 
Charge; and if notwithſtanding all his Di- 
ligence he loſe the Pledge, yet he ſhall re- Manb 
cover the Debt. But if he loſe it after the Menge 
Money tendered, he ſhall be chargeable, 196. 2. K B. 
for he is a Wrong-doer : After Money paid 
(and Tender and Refuſal is the Rae. it 
ceaſes to be a Pledge and becomes a Depo- 
ſit, and therefore the Pawner may either 
bring an Action of Aſumpſit, and declare 
that the Defendant promiſed to return the 

Goods upon Requeſt; or Trover, the Pro- 
perty being veſted in him by the Tender. 
J. A Delivery of Goods to be carried for 

a Reward, of which enough has been al- 
ready ſaid; only I will here add That the 
Plaintiff ought to prove the Defendant uſ- 

_ ed to carry Goods, and that the Goods were 
delivered to him or to his Servant to be 
carried. And if a Price be alledged in the, Ha IF 
Declaration, it ought to be proved the uſu- — ity 1. 
Al Price for ſuch a 1 7 and if the * * * 


Velv. 178. 


— 
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be proved, there need no Proof of the De- 
fendant being a common Carrier; but there 
need not be a Proof of a Price certain. 

6. A Delivery of Goods to do ſome Act 
about them (as to carry) without a Reward, 


which is called by Brafon, Mandatum, in 


Engliſh, an acting by Commiſſion; and 
though he be to have nothing for his Pains 
yet if there were any Neglect in him, he 
will be anſwerable, for his having undertaken 
a Truſt is ſufficient Conſideration; but if 
the Goods be miſuſed by a third Perſon 
in the Way without any Neglect of his, 
he would not. be liable, being to have no 
Reward. „ 


Ifthe Goods of a Gueſt be ſtolen out of an 


Inn, the Innkeeper is anſwerable; but the 
Plaintiff muſt prove that the Defendant 


+ Kept a common Inn, and that he, his Son, 


or Servant was a Gueſt at the Time, and 
that the Goods were brought within the 
Inn, and remained under the Care of the 
r £ 7. - 457 


If a Man come to the Inn with an Horſe, 


8. and leave the Horſe there for ſeveral Days, 


and inhis Abſence his Horſe be ſtolen, the 
Owner is a ſufficient Gueſt to maintain an 
Action; but it would be otherwiſe if he had 
left a Trunk or other dead Thing, by which 
the Innkeeper would have no Gain. If he 


deſire the Hoſt to put his Horſe to graſs, 


and the Horſe. be ſtolen, the Innkeeper is 


not liable; for by Law he is only bound to 

anſwer for thoſe Things that are inſra Hoſpi- 

tium: So if the Innkeeper refuſe to receive 

him becauſe his Houſe is full, whereupon 

he ſays he will ſhift, and then is robbed, 

phe Hoſt ſhall not be charged; but with- 
| R 


our 
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out ſuch Cauſe he cannot diſcharge himſelf 
ef Words gnly:; 5 05 gant 2 Gon 
In Teilding v. Fay. Cr. El. 5. 69, It 
was holden that where by Cuſtom the Par- 
ſon ought to keep a Bull and a Boar, every 
Inbabitant who had Prejudice by his not 
keeping them may have an Action, and that 
Nor Guilty is no good Plea to ſuch Action, 
upon this Diſtincłion that it is a good Plea 
to an Action for Misfeaſance, aliter to an 
Action for Non-feaſance; for they are two 
Negatives, which cannot make an Iſſue any 

more than twWo Affirmativeees. 
And Note, That in all Caſes. where a 
Damage accrues to another by the Negli- 


ence, Ignorance or Misbehaviour of a Per- 


on in the Duty of his Trade or Calling, an 
Action on the Caſe will lie; as if a Farrier 
kill my Horſe by bad Medicines, or refuſe 


103 


| 


to ſhoe him, or prick him in the ſhoeing, Ci. El. 219. 


& c Sc. Oc. But it is otherwiſe where the 


Law lays no Duty upon him; as if a Man 


find Garments, and by negligent keepin 
they be ſpoiled 8 5 .. | 270 


th 


* 
30 — * >» hs. * NN . 
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Of Caſe for Conſequential Da- | 


mages, 


A N Action upon the Caſe will likewiſe 

lie for conſequential Damages w ere 

the Act itſelf is not an Injury. Whigs: 

As if a Man who ought to incloſe ag 

my Land, do wr. incloſe, by whic 
4 


Cattle 


ainſt , 
the e. 


R. A. 1 


w ů 5 
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Cattle of his Tenants enter into my Land 


and do Damage to me. So till 6 An. c. 31. 


which enacts that no Action ſhall be had 
againſt any Perſon in whoſe Houſe or Cham · 
ber any Fire ſhall yup rare begin for 
any Damage - occaſioned thereby, with a 
Proviſo that it ſhall not extend to defeat 
or make void any Contract or Agreement 


Salk. 21. between Landlord and Tenant) If a Fire 


broke out in the Houſe of B. which burnt 

| the Houſe of A. A. might bring an Action. 
Salk. 19. It has been holden that if a Leſſce for Y ears 
Ander a Contract to be anſwerable for Fire, 


der- Leſſee becauſe he is anſwerable over; 

and this is nor within the Act: Tamen Quæ- 

re, For he had it in his own/Power to make 
him covenant to be carefuu. 


nd courſe, the [Defendant pleaded. that he was 
Carth. 117. ſeiſed of two Cloſes through which, and 
that he and all thoſe, c. had uſed to water 
their Cattle in the ſaid Water; and for 
the Conveniency of watering to dig a Ditch 
near the ſaid Water - courſe, Sc. and the 
Court held that one Preſeription cannot be 
i pleaded againſt another without a Traverſe 
Brown and but if upon the general Iſſue it had been 
Beſt, 20 G. z. proved, that the Water was uſually drunk 
up by the Cattle of the Deftndant, the 
P aintiff would have failed in his Preſcrip- 

tion. FRY SO male” 
g Co. 58. If a Man have an ancient Houſe, and ano- 
| ther build. fo near as to darken his Windows, 
Lex. 22. be may haye an Action upon the Caſe. So 
_ * "+ ia Man build a new Houſe on Part of his 
and, and after ward ſell the Houſe to — 
| w L435? N44 X t er, 


leaſe to B. at Will without ſuch Covenant, 
yet he may have an Action *. his Un- 


9 1 In an Action for diverting a Water | 
2 wh 
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ther, neither the Vendor, nor any other 
elaiming under him, may ſtop the Lights: 
But if he ſell the vacant Ground to another, 
and keep the Houſe without reſerving the 


Benefit ot the Lights, the Vendee may 
build. 


3 


If A. recover Damage againſt B. for ſtop- Rotwell and 


ing his Lights, and afterward B. aſſign Por, Ca. 

La — in hich the Nuſance was — * 635. 
A. may bring another Action againſt B. for 
the Continuance of the Nuſance, for before 
the 1 — B. was anſwerable for all 
the conſequential Damages, and it ſhall not 
be in his Power to diſcharge himſelf by 


granting it over: Yet A. may bring the Rippon 8 
Action againſt the Aſſignee. Though for- Bowles, Cr. J. 


merly a Diſtinction was taken, viz. . W here 373. 
the Continuance occaſions a new Nuſance, 
and where'the firſt; Erection has done all the 
Miſchief, that in the firſt Caſe the Aſſignee 
is liable to an Action, but not in the ſecond, 
All theſe: Caſes go upon this Principle, . R A. 167; 
that every Man ſhould ſo uſe his own as 
not to damnify another, But if a new 
School be ſet up in a Town, where an 
ancient School has been Time out of Mind, 
by which the old School receive Damage 
yet no Action lies; and this is founded up- 
on publick Convenience, aud comes with- get 
in the Deſcription of Damnum ſine injuria. Hart Mic. 
But a Man poſſeſſed of an ancient Ferry 18 G. 2. 
may bring an Action againſt one who ſets C. B. 
up a new Ferry near to it: For if it be 
an ancient Ferry, he is compellable to keep 
Boats, Cc. 1 


In an Action on the Caſe by a Com- 4 Mod. 424. 


moner for diſturbing him in his Common, 
he muſt prove his Right to the Common, 


N 


al 
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and yet in ſuch Caſe it is not neceſſary to 
ſet it forth in the Declaration, for Poſleſ- 
ſion is ſufficient againſt a Wrong-doer, 
Cr. E. 335. But if he were to ſet up a Title to a diffe- 
419. rent Kind of Common from that to which he 

had Right, he would not be intitled to re- 


cover, for he muſt prove himſelf poſſeſſed 


of the Common, for the being diſturbed in 
which he brings his Action, though he need 
not prove the ſame Title as he has ſet out 
in his Declaration; for the Diſturbance is 
the Giſt of the Action, and the Title is on- 
ly Inducement, and cannot be traverſed. It 
4 C. 424: is true if the Defendant ſet up a Title, and 


juſtify, the Plaintiff in his Replication muſt 


ſhewea Title. 


9Co.113 For every feeding by che Cattle of a 


Stranger, the Commoner ſhall not have an 
Action; but the Feeding ought to be ſuch 
per quod the Commoner, c. Common of 
Paſture, c. for his Cattle, c. in tam am- 
Pio modo habere now potuit, / ed Proficuum ſuum 
inde per totum Tempus amiſit, Ec. So that if 
the Treſpaſs beſo ſmall that he has not any 
Loſs, but ſufficient in ample Manner remain 
for him, the Commoner ſhall not have any 
Action for it; but the Tenant of the Land 
may in ſuch Caſe have an Action. 
x Sid. 203. It has been ſaid that in Caſe for diſturbing 
| the Plaintiff in the Scat of a Church, the 


Plaintiff ought to prove Uſage to repair, 


though it be not alledged in the Declara- 
Kendrickan tion. But the true Diſtinction ſeems to be 
Taylor, Tr, between Prohibitions or Actions againſt the 


26 G. 2. Ordinary, and Actions againſt a Wrong- 


K. 3. doer. Where it is to ouſt the Ordinary of 
his Juriſdiction you muſt prove Repairs; but 
it is not neceſſary to prove them in an Action 
en j + againſt 


— 
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againſt a Wrong-doer, which is founded 
upon Poſſeſſion. 1 | 

If Caſebe brought for diſturbing the Plain- 2 Vent. 171. 
tiff in taking the Profits of an Office, it is 
ſufficient to prove the Value communibus Au- 
nis, without proving every particular Sum 
received by the Defendant. | 

In Caſe for diſturbing him in an Office, Cr. E. 335. 

the Plaintiff made a ſpecial Title to it; a 

ſpecial Verdict found a Title variant in Part 
from that which was alledged; and after 
divers Arguments the Plainuff had Judg- 
ment, for ſetting out a Title in this Action 
was ſuperfluous. | 5 
An Action upon the Caſe will lie for keep- Dy. 236. 
ing a Dog uſed to bite Sheep, and which 
| as killed Sheep belonging to the Plaintiff, 
but in ſuck Cale it muſt be proved that the 
Defendant knew that he would bite Sheep; 
and killing Sheep twice before is ſufficient 
Proof of Uſage.” et | 

In Smith and Pelab, Lee Ch. Juſt. ruled, Str. 1264, 

That if a Dog have once bir a Man, and the 

Owner having Notice thereof keep the Do 
and ler him go abour, Caſe will lic — 

him at the Suit of the Perſon bit (though it 
happened by his treading on the Dog's 

Toes); for the Owner-ought to. have hang- 


ed him on the firſt Notice. MALE 2 6 
If one knowingly keepa Dog accuſtomed oy 110. 
% to bite Sheep, and the Dog bite an Horſe, Ca. K. B. 
it is actionable; becauſe = Owner after 335 
Notice of the firft Miſchief ought to have 
| deſtroyed or hindered him from doing any 
more. . | 
Note; There is a Difference between 2 Raym. 
Things fere Nature, as Lions, Bears, (9c. 1583. 
Which a Man muſſt keep up at his — * 
N * caſts 


; 
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Beaſts that are man/uete nature, and break 
through the Tameneſs of their Nature; in 
the latter Caſe the Owner muſt have No- 
tice; in the former an Action hes againſt 
the Owner without Notice. TIE 
If upon an Information for Seizure there 
be a Verdict for the Claimer, he may, in 
Caſe the Seizure were ab/que probabili Cauſa, 


| have an Action on the Caſe for conſequen- 


2 Str. 820. 


tial Damages, in which he ought not to re- 
cover the Value of the Goods, but only 
Damages for the unlawful ſeizing; but he 
cannot bring either Trover or Treſpaſs, for 
the ſeizing is not contra Pacem; beſides he 


may move for a Writ of Delivery, and alſo 


for his Coſts, upon 6 G. 1. M. 1720, per 
Bury, C. B. Quitam contra Eiricke: Vet in 
Legliſe and Champante, M. 2 G. 2+ at Guild- 
Ball, Lord Raymond held, that in theſe 
Cales the Officer ſeizes at his Peril, and 
that a probable Cauſe is no Excuſe; but 
now by 19 G. 2. . 34. , 16. If the 
Judge certify on the Record, that there 
was a probable Cauſe for ſuch Seizure, 
then the Plaintiff, beſide his Ship or Goods 
ſo ſeized, or the Value thereof, ſhall not be 
entitled to above 2d. Damages, nor to any 
Coſts of Suit. 3 | 


x Raym. 739. The Servant of A. with his Cart ran a- 


per Holt, 
Salk, MSS. 


gainſt the Cart of B. in which was a Pipe 
of Sack, and overturned it, and the Wine 


I Woas ſpilt, an Action was brought againſt 
H. 10 An. 


the Maſter, and it was holden good. And 
note, where ſuch an Action is brought a- 


gainſt the Maſter for conſequential Dama- | 


ges occaſioned by the Neglect of his Ser- 


vant, the Servant charged with the Neg- 
lect cannot be a Witneſs to prove it no 
972898 1 Neglect. 
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Neglect. But in an Action for ſo negli- ; 
zently managing his Barge that he run 
— — Plaintiff's, Zee Ch. Juſt. permit- G. Hall, 
ted the Defendant to produce every one of 1744 
the Men on Board his Veſſel to prove there 
was no Neglect; he being himſelf at that al 
Time aſleep on Board. And in Caſe againſt 2 Str. 1083. 
the Maſter, for his Carman's negligently 
driving his Cart, per quod the Plaintiff was 
flung off a Ladder and bruiſed; on ſhewing 
a Releaſe from the Maſter, the Servant was 
allowed to be examines. 

In Caſe for digging a Pit in a Common Cr. J. 158. 
per quod his Mare being ſtraying there fell | 
into it and periſhed: After Verdict for the 8 
Defendant on Not Guilty, the Plaintiff, to 
ſave Coſts, moved in Arreſt of Judgment 

that the Declaration was not good, he not 

ſhewing any Right why his Mare ſhould 

be in the Common, and therefore it is Dam- 
num abſque injurid, and of that Opinion was 
the whole Court: Wherefore it was ad- 
Judged that the Bill ſhould abate. Vet it 
ſeems unjuſt in ſuch Caſe to deprive the 
Defendant of his Coſts, merely becauſe the 
Action brought againſt him was erroneous 
as well as wrongfül: Though doubtleſs the 
Objection to the Declaration was good, 
and ought to have availed in Caſe the Ver- 
dict had been for the Plaintiff. It is a good 
Reaſon why the Plaintiff ſhould Hot have 
Judgment; but ſeems to be no Reaſon why 
the Defendant ſhould not. in 

If a Man dig a Ditch in the Highway, 
into which my Servant fall and breaks his 

Thigh, by which I loſe his Service, 1 may , R. A. 88. 
have an Action on the Caſe for this Loſs of 
Service. -So for beating him by — ' 

oſe 


N * 


Duel and 


* 


10 Co. 133. 


1 Vent. 54. 


J c 


Yelv. 89. 
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loſe his Service; and in ſuch Caſe. the Ser- 
vant may be a Witneſs. And the Defen- 
dant may give in Evidence upon the ge- 
neral Iffue, that the Plainrift did not loſe his 
Service, for that is the Giſt of the Action. 
But if the Servant die of the Battery, the 


Maſter cannot have an Action for the L.oſs 
- of his Service, for the private Offerice is 


drowned in the Felony and the Defendant 
might give this in Evidence on the general 
Iſſue; for as this Action ariſes from the 
ſpecial Damages, any Thing may be given 


in Evidence on the general Iſſue that deſ- 


Str. 872. 


Kettle and 
Hunt, Mic. 
27 Car. 2. 
C. B. 


Winſmore 
and Green- 


bank, Mic. 


19 G. 2. C. B. 


troys the Right of Action; as in Caſe for 
beating his Florſe 

the Uſe of him; the Defendant may prove 
the Beating lawful. : | 2 


The -Plnmiff declared that-hticxercied 


the Trade of a Wheeler, and was poſſeſſed 
of ſeveral. Tools that related to the Trade, 
viz. an Axe, Ge. and being ſo poſſeſſed 
gained a Livelihood, c. and x the Li- 
cence of the Defendant depoſited them in 
his Houſe, and that he had detamed them 
two Months after Requeſt, by which the 
Phinriff had loſt the Benefit/ of his Trade; 
after Verdict it was moved in Arreft of 
Judgment, becauſe the Plaintiff ought to 
have brought Detinue or Trover. But the 
Court held the Action well brought, for if 
he have had the Goods again, Derinue is 
not proper; and e a Detainer upon 
Requeſt is Evidence of a Converſion, yet 
it is not a Converfion, and the Dumages he 


demands in this Caſe being ſpecial, | the 


Action ought to be ſpecial. Wes 
The Plaintiff declared that his Wife un- 
lawfully and without his Conſent departed 


a ' and 


\ 


, per quod he totally loſt. 
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and continued abſent, and during that Time 

a large Eſtate real and perſonal was deviſed 

for | her ſeparate Ufe, and thereupon ſhe 

was deſirous of being reconciled and coha- 

biting with him, but the Defendant per- 

ſuaded and inticed her to continue abſent; 

by means of which ſhe'continued abſent til 

her Death, whereby he loſt the Comfort 

and Society of his Wife, and th e Advan- 
tage which he ought to have had from ſuch 

real and perſonal Eſtate. After Verdict for 

the Maintiff for 3zoool. Damages, it was 

mo weck in Arreſt of Judgment, that this 

was an Action prime impreſſionis. But the 

Court ſaid that every ſpecial Action on the 

Caſe was in itſelf a Novelty; no Action 

lies without Damages, and the per quod will 

not alone be ſufficient, unleſs the Act done 

be illicit; but though a bare Inticement to 

depart may not be actionable, yet the Jury 

under the Direction of the Judge are Judg- 

es of the Legality: And as receiving a Ser- 2 Lev. 63. 

vant ſcienter is a Ground for an Action n . 

the Maſter, a fortiori for the Husband; and vin he. 

Injuries, that are in their Nature of ſpiri- 335. 
tual Conuſance, if attended with. a tempo- 
ral Damage, are a Ground of Action. 5 
. So ſhooting off a Gun, 4 quod the 
Plaintiff's Decoy was damaged, was holden 
I actionable in Hickeringall's Caſe. Hil. 

ES Bf. 2 

e It is impoſſible to ſer down all the Caſes 
in which an Action upon the Caſe will lie 
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for conſequential Damages: I ſhall there- 
73 fore conclude this Head with referring to 
the fifth Chapter of the firſt Book, and re- 
; peating the Rule already taken Notice of 
1 in that Chapter, viz. here the immedi- 1 Str. 635. 
1 | ate 8. P. 
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ate Aft itſelf occaſions a Prejudice, or is an 
Injury to the Plaintiff's Perſon, Houſe, 


Land, 9c. Treſpaſs vi et armis will lie; 
but where the Act itſelf is not an Injury, 


but a Conſequence of that Act is prejudi- 


cial to the Plaintiff's Perſon, Houfe, Lands, 
Se. Treſpaſs vi et armis will not lie; but 
the proper Remedy is an Action upon the 
Caſe. The Caſe- of Pitts v. Gaince and 


 Forefight may ſerve to illuſtrate this Rule. 


There the Plaintiff declared in an Action 
upon the Caſe, for that he was Maſter. of a 
Ship, and that it was laden with Corn rea- 


dy to fail, and that the Defendant ſeized 


the Ship and detained her, per quod impeditus 
uit in FHiagio. It was objected, that it 
ſhould have been Treſpaſs, and ſome Caſes 


cited; but Holt Ch, Juſt. ſaid, That in 
the Caſes cited the Plaintiff had a Property 


in the Thing taken, but here the Ship was 
not the Maſter's but the Owners; the 


Maſter only declares as a particular Officer, 
and can only recdver for his particular 


Loſs; though he ſaid he might have brought 


BOOK III 
For what Injuries affecting a Man's 


real Property, an Action 1 
be maintained. 


INTRODUCTION. 


H E Actions, which may be brought 
| for Injurics affecting a Man's real Pro- 
perty, are of three Sorts, # 


I. Such in which Damages alone are to 
be recovered. 

1. Such by which a Term for Years may 
be recovered. 

3. Such by which a Freehold _ be 
recovered. 


The Actions in which Damages alone are 
to be recovered are two, 
1. Treſpaſs. 
2. Caſe, of which enough has been 
already ſaid in the laſt Chapter of 
the laſt Book. , 


The only Action by which a Term for 
Vears wy be recovered, is, Ejectment. 


The Actions by which a Frechold may be 
recovered are, 


Writ of Right, 
10 Formedon, 5 


3. Dower. | 8 8 8 


4. Waſte. 
1 Aſſize. 
8. Quare impedit. 


I CHAP- 


a 


113 
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CHAPTER I. 
ot Tal,. 


HE Action of Treſpaſs lies for an 

Injury done by one private Man to 

another, where the immediate Act itſelf oc- 

caſions the Injury either ts his Perſon, 

Goods or Lands, and though in this Place 

IM I ought regularly*to treat only of the laſt 3 
yet (as I before promiſed) I ſhall likewiſe 

take into my Conſideration the ſecond, hav- 

ing already ſpoken of the firſt as far as is 


neceſſary. 


* 


The 6 Car- Where Entry, Authority or Licence is 


nters caſe, given to any one by the Law, and he does 
Co. abuſe it, he will be a Treſpaſſer ab initio; 
but where it is given by the Party, he may 
be punithed for the Abuſe, but he will not 
be a Treſpaſſer ab initio. But the not do- 
ing cannot make the Party, who has Au- 
thority or Licence by the Law, à Treſpaſ- 
— ab initio, becauſe not doing is no Treſ- 
paſs. 1 LEY LY 
Cr. J. 147. In Tre for taking a Gelding, the Pe- 
; fendant os the king of him as an Eſ- 
tray, the Plaintift replied that he laboured 
the faid Gelding, riding upon him and 
2 with him, whereby he was much 
damnified; the Defendant dempgred, and 
it was objected that the firſt Selzure was 
lawful by the Plaintiff's own ſhewing, and 
therefore the Action ſhould not have been 
brought for the taking, but fer the ſubſe- 
es! nao I 


3 
- 


: * 1 
- 
_ 
* 1 
* 
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quent Tort: Bot the Court held that he 
was puniſhable for the Abuſe by an N #23 
of Treſpaſs, as 4 Treſpaſſer ab initio, 127 
that the uſing of the Eſtray was an Abu 
for it is not lawful exce 7 in Cafe of Ne: 
ceſſity, and for the Benefit of The Owner; 3 
as to — — Df Er. . hi a — 

In Fre or takin away is Goo $ 12 
the Beige, RA the Tak nomine — TI 
diftriftionis Damage Feafdnr'; © 900 Fg and Smi 
replied quod poſt diſtrictionem, ge eolem dis, 

Fe. he converted them to his own Uſe: 


CT > oc 


On Demurrer it was holder — Pe. De- 


rture, But to make #b ra- 
nb for he that abuſes ite ſtreſs 15 a . Teel. 1 

er ab mitio; and it would be 'of no A: Sir Ralph Bo- 
vail to the Plaintiff to fate the Conyerſion vey's 2 
in his Declaration, for i is ty way necef- Ventr. 217. 
ſary to his Action; „ ank if alledged need 
not be 'anfwered ; It would be Ts of Titne 
to ſtate ir ih the Declaration, but ir muſt 
come. in in the Replication. 

But in T'refpaſs for breaking and entting su. 851. 
his Houſe, an taking an excelſive Diſtreſs, 
after Judgment by Default, it was holden, 
on ae pu 7 Trefpaſs would not Hutch. and 
lie; for the Entry was lawful, and there is 9 M. 
nothing fubſeqiar to make it a Treſpaſs, 3: G. 2. S. F. 
as there is where the Diſtreſs is abuſed. At 
common Law the Party might take a Diſ= + 
treſs of more Value than the Rent, there- | 
fore that did not make him a Treſp affer ab — 
initio, but the Remedy ought. to be 15 Te-, * 
cial Action founded upon the Starte of 
Marleberge. 

And note, That in Diſtreſs for Rent, if Browning = 
the outward Door be open, the Diſtrainant Denn? 
may FRY the breaking open an inner 

I 2 Door 


* : „ 


' 
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| Door or Lock, in order tgxfind-any Goods 


„By 11 E. 2. . 19. A Diſtreſs for Rent 

ſhall.not be deemed unlawful for any Irre- 

gularity in the Diſpoſition of it after ward, 

por the Party making it a Treſpaſſer ab ini- 

io Bur the Party aggrieved may recover 

full Satisfaction for the ſpecial Damage he 

mall have ſuſtained NS no more, 

mim an Action of, 'Freſpaſs or on the Caſe, 

unleſs Tender of Amends have been before 

By 17 G. 2, 4.38. Where any Diſtreſs is 

made for Money juſtly due for the Relief 

of the Poor, it ſhall not be deemed unlaw- 

e 55.5 105-008 the Party making it a Treſpaſſer, 

p9n Account of any Defect or want of Form 

in the Warrant of Appointment of ſuch O- 

yerſcers, or in the Rate of Aſſeſſments, or 

in the Warrant of Diſtreſs. thereupon z nor 

ſhall the Party be. deemed, a Treſpaſſer ab 

initio on Account. of any Irregularity which 

ball afterward; be done by him, but the 

Party grieved may recover for the ſpecial 

| Damage, unleſs Tender of Amends have 
been before made. 


Chaflwood Note; A Warrant way be made to diſ- 
aud Beſt, train before the Time for which the Rate 
Weſtminfler, 18 made is expired. Rf gp Iv. 9 

Be, Ae has been determinęd that Averia Cu- 
©. Chamber 7#c& may be diſtrained for the Poor's Rate, 


- & al, Mic. though there be ſufficient Goods on the 
318. 2. K. B. Premiſſes independent of them; and the 


Law ſeems to be the ſame in all Caſes where 
an Act of Parliament gives Remedy by Diſ- 
treſs and Sale. And though where a Man 
bas an entire Duty, he ſhall not ſplit and 
diſtrain for diſtin& Parts at ſeveral Times; 
r, | yet 


« 


"> 
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vet if he be miſtaken in'the/Safficiency 2 Ty 


What he has taken, there is 0 Reaſoß r. 5 
Law that he mould not aiſttain® Zaßzin wt 4 D 
the Reihen cf bay nated 27967 


W here the SubjeRt! Marter Of he Stit 15 Hard- 450 


Within the Juriſdiction of the Court, but 
ihe want of Juriſdiction is as to the Perſon 
or Place, unleſ the want of Juriſdiction a 
—— the Proceſs to che Officey who' exe- 

ures it, he 18 not 4 Treſpaſſer! But where 
the Subject Matter is not within the Juriſ- 
diction, there every Thing done is rer 
void, and the Officer a Pre 707-20 
Though an Officer may: juſtify under the Higeiaſon 5 v. 
weſne Proceſs of an inferior Court, with. Martin and 
our ſeying rhat the Cauſs'sf:Aerion: aroſe Hadley, M- 
within the Juriſdiction, — up he jufti- a, — 6. 
ſies under Proceſs of ERechtion he 0 re 
to make it 2 77 pear that the Gauſe aroſo with- 
in the Juriſdiction Gf the Cart, or at leaſt 
that it was ſo: laid But that dad not be 
ſufficient for che Plaintiff himſelf, he ought 
to knom the Kxtent of the furiltiarien for 
which he applies for Juſti mo therefore 
if in an Action: of falſe Impriſonment he 
juſtified under the Proceſs off an iaferior 
Court the Phaintiff above miglit reply that 
the Cauſe of Action arofe o of the JutiC- 
diction of the Court, and a Re 1 pray- 
ing Judgment She Plaintiff by his 
ganithe inferior Court bed the 
uriſdiction there, ſhall now be admitted to 
deny it here, would not 
But by 24 G. 2. (uod vide ante) no Con- 
table will be: anſwerable for obeying a Juſ- 
tiges Warrant, notwithſtanding any Ne- 
{cet of Juriſdictions in the Juſtice. . 


$52 7 A 


I 3 Note; 


n 


N . N 
0 — — — tt 7 "4 r SF -% > DIS © > 
Þ. SW ad — a 222 — 2 — v —— io Am . ch TY 
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ane 7 6 mo, Pg pt 2 * 


PPP Ee ee eee Ee a a a 


r n 


> 
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* e eden e the 1 


LN 9 ode Tbat. Warrant..ex er mipi means 
Tr. 16 & 17 r 20 thor}; therefore a Wann 
| G. 2. C. B. ph then Hand ot the Juſtice.as- ſufficient 
FB without being under Seal, unleſs, parame: 
3 biall Deen gen of, Parliament. 
wy And Note, That. by, 27:6; 2.'c- 400 in 
ſes where any Juſtice is * 
by any Act: made or to ho ade, to iffu 
arrant —— — it ſhall pe. lawbul-or 
him in ſuch am £0, order Hh g (Goods 
diſtrained _ old within N certain Time 
mixed by At arkandeſe that ſuch Ihe 
be not. jeh thatt four, nor more thameight 
Deis, unleſs he Moneyy (fon which! ach 
Diſtreſß ſhalb be: made, ragether-withilthe 
el Ebarges' of. taking; and keeping: duch Dif 


” 3 tres, de ſooner p E073}. 4 t 
Moor 248. —.— chen Abu ff bad delivered 
Bok wick Ehe: Goods in ir to 


keep, and sha the 1: i bacbchro- 
ken open the Bax — Goods 
19 4his - 0wti- tg, © would bo ſufficient᷑ ro 
maintaimithe Declaration idr 2 
Man bat meitber a gerrrel ce 

Propantys oiandahbe Converts; Goody 
Backe Paine e 7 _ agbni ib aniſtn 
't can only Püovg the:taks 
. ing fuch; Goods as arc::anentioned in) the 
| Necla 5 Reporeryo im che 
Action 28 not be pleadad im Bar tꝗ an 
other ibranght for taking — 7 
Goods thun thb ſo ſpecified. in the Deca 
on; and — 2 where the Declaration 
was for entering the Plaintiff's, Houſe and 
1 Str. 637. 2 divenſa Buna et Catalla:ipfius' (queries 
Lbs inventa;/atrer Verdict for ar Plain- 

iff Judgmens trag arreſted - AU,; 10299, 


. _ + 4+ £3 + 
Fu e a 
Cc 
* 
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Aſter Judgment vacated and Reſtitution 1 Lev. 95: 
awarded, the Defendant, broug Tre „ 
againſt the Plaintiff for taking the Goods, 
190 oe ſpent held on 2 Action would 
ie; fof by vacating the Judgment it is as 
ift it had Ever WE and 4 not like a Judg- 
ment reverſed by Error. a ſuch Cale 
it would not lie againſt the Sheriff, who 
has the King's Writ to warrant him; but 
the Party muſt produce not only the Writ 
but the 133 4 | 2 
In Treſpals Quare Clauſum fregit the De- Salk. 248. 
fendant pleaded, that the Plaintiff diſtrain- 
ed his Hog, Damage Feaſant for the ſame 
Treſpaſs; the Plaintiff replied that the Hog 
eſcaped without his Conſent, and that he is 
not ſatisfied for the Damage; on Demur- 
rer it was. holden: that the Action would not 
lie, though it was admitted that if the 
Diftreſs had died the Action would revive, 
but the Eſcape; (unleſs the contrary... be 
ſhewed) is the Fault of the Plaintitff 
Treſpaſs vi et armis docs not he againſt a Aleyn b2. 
Leſſee for Years for cutting down Fimber E | 
Trees, and carrying them away and. ſelling, 
them; but if after cutting them down he 
let them lie, and afterward carry them 
away, ſo that the taking and carrying away 
be not one continued Act, but there is Herlaken- 
Time for the Property of the divided Chat- dens caſe, 
tle to ſettle in the Leſſor, Treſpaſs will lie: 4 Co. 
And the Reaſon why he is not otherwiſe 
liable is, that he has a ſpecial Property or 
Intereſt in them for Repairs and Shade; 
and therefore if the Trees be excepted in 
the Leaſe, it will make him a, Treſpaſſer 
equally with a Leſſee at Will, and it will 
le againſt Tenant at Will, becauſe ſuch Co. L. 57. 
| ——__ Acts 


\ 


120 As Introduftion to the Lau 
Acts determine the Will; but 

& Tenant by Sufferance the L 

1 Rayw. 739. not have Treſpaſs before Entrance. And 
though Treſpaſs will lie againſt the Leſſee 

for Years for cutting the Trees, where they 

are excepted in the Leaſe; yet if he put in 

his Cattle to feed, and they bark the Trees, 

Treſpaſs will not lie. 1 5 

Salk. 414: Note; If Land be leaſed to A. for a 
Tear, and fo from Year to Year as long as 
both Parties ſhall agree; this is a Leaſe for 

two Years certain; and if the Leſſee hold 

| on after the two Yeats, he is not a Leſſee 
x Raym.208, at Will (as the old Opinion was) bur for a 
1 Year certain, for his holding on is an Agree- 
ment to the original Contract; and ſuch 
an executory Contract is not void by the 


Statute of Frauds, for there is nd Term for 


above two Vears ever ſubſiſting at the ſame 
© Goodie ex Time: Bur if the original Contract were 


dem. Hucks only for a Year, or if it were at 8]. per 


v. Langford, Anim Rent without mentioning x) Time 
per Folter J. certain, it would be a Tenancy at Will af- 
ET ter the Expiration. of the Year, unleſs there 
were ſome Evidence, by a regular Payment 
Berks, 1753. A | 
 -- © of Rent annually or half-yearly, that the 
Intent of the Parties was that he ſhould be 
„ 


12 b and Tenants pur autre | vie, W over 
without Conſent are made Treſpaſſers, 


but the Act does not extend to Leſſees for 


Years. | 4. 5 Q | 
Ca. K. B. If the Lord of a Manor cut down ſo ma- 


SR - Trees as not to leave ſufficient Eſtovers, 
8 his Copyholder may bring Treſpaſs againſt 


* 
o 


him, and recover the Value of the Trees in 
ttt Wo d3i fe) +4 ; j 5 Damage; 
l 


againſt a 
flor can- 


By 6 An. c. 18. Guardians, | Truſtees, | 


Husbands ſeiſed in Right of their Wives, 


„ 
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Damage; and if the Lord leave ſufficient 
Eftovers, yet he ſhall recover ſpecial Da- 
mages; viz. for the Loſs of his Umbrage, 
breaking his Cloſe, Sc. therefore. if the 
Lord: have a Mind to cut Trees, he ought 
to compound with his Tenant. : 
If 4. make a Leaſe for Years excepting Lifford«caſg, 
the Trees, the Leſſor may enter to ſhew '* Co. 46. 
the Trees to a Purchaſer, and the Leſſee 
cannot bring Treſpaſs. ae 
Note; If A. plant a Tree upon the ex- 1 Raym 737. 
tremeſt Limits of his Land, and the Tree 
growing extends its Roots into the Land 
of B. A. and B. are Tenants in common of 
the Tree; but 157 the Roots grow in A's 


Land, though the Boughs ſhadow the Land 
of 4 yet the Property of the whole is 
4 2 ; 


It is not neceſſary to have an Intereſt in 

the Soil, to maintain Treſpaſs Quare Clau- 

ſum fregit, but an Intereſt in the Profits is 

ſufficient, as he who has prima tonſura. So Welch and 

if J. S. agree with the Owner of the Soil Hall, per 

to plow and ſow the Ground, and for that (ove! 

to give him half the Crop, J. F. may have g. 188. 

bis Action for treading down the Corn, and 

the Owner is not jointly concerned in the 

growing Corn, but is to have half after it 

1s reaped by way of Rent, which may be 

of other Things than Money: Though in 

Co. Lit. 142. it is ſaid it cannot be of the 

Profits themſelves; but that (as it ſeems) 

muſt be underſtood of the natural Profits. 

Tbe Plaintiff may prove Treſpaſs at any Co. L. 283. 

Time before the Action brought, though 

it be before or after the Day laid in the De- | 

claration. But in Treſpaſs with a Continu- Per Holt, 4 

gudo the Plaintiff ought to confine himſelf — at Hert-· 
neren 1 


Ibid. 


An Inroduftion to the Tim 
to the Time in the Declaration; yet he mY 
watve the Continuando, and prove a Tret- 
pats on any Day before the Action brought, 
or he may give in Evidence only Part of 
the Time in the Continuando. 
Note; That of Acts that terminate in 


themſelves, and once done cannot be done 
again, there can be no Continuands, as hunt- 


ing or killing a Hare, or five 5 but 


that ought to be alledged, chat diver 


5 die- 


bus ac vicibhus between ſuch a Day and ſuch 
a Day he killed five Hares, or cut arid car- 


ried away twenty Trees. And where a 
Treſpafs is laid in Continuance that cannot 
be continued, Exception ought to be taken 
at the Frial, for he ought to recover but 


for one Treſpaſs. But Hunting may be con- 


= 2 as well as ſpoiling and Conſuming 
Whether the Treſpaſs may be laid with 
a Cominuando or not, depends much upon 


the Conſideration of good Senſe, as where 


Treſpaſs is brought for breaking a Houſe or 
Hedge, it may well be laid with a Continu- 


wide, for the pulling away every Brick or 


Stick is 4 Breach; but if the Declaration 


be that the Defendant threw down twenty 


Perches of Hedge Cominuando tranſgreſſionem 
prædictam from ſuch 4 Day to ſuch a Day, 
this muſt be intended of a Proſternation 
done at the firſt Day, and therefore will be 
ill upon Demurrer, or Judgment by De- 
fault, but will be aided by Verdict, becauſe 
the Court will intend that the Jury gave no 
Daa for the Continuando. 
80 
tels with a Continuando, and if it be ſo laid, 
no Evidence can be given but of the taking 
4 4 | : TW at 


Treſpaſs cannot be laid of looſe Chat- 
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at one and therefore in Treſpaſs for ö 
— rogers e 5 | 
disbut ac vicibus. Where feveral Treſ Salk. 639. 
are laid in one Declaration, Continuando 

—— predifias; and ſome of them 

may 'bectaid ich a —— and ſome 

not, after Verdict, the Continuando'thall be 

only to the Trefpaſſes which may 

be laid wigh a" Continuando. So where the Ca. K. B. 24. 
Dontiuuaudo is impoſſible, the Court will in- 

1 were given for it. 

Af my Diſſeizor cut down the Trees, Lifford'scaſe, 
Braſs. or Corn growing upon my Land, and 11 Co. 5. 
after ward: fe-enter, I ma ah have an Action 
of Treſpaſs againſl him, for after my Re- 
grell the Bu ſuppoſes the Freehold — 
continued da ine: But if in "Dilfeizor ma 3 
1 Feoffment in Fer ora Leaſe for Vears, 
anch aſterward I eiter, I may not have 
Trefpiſgragainit thoſe who came in by 
Tixle forrithoſe Fictions of Law ſhall not 
have: Relation to make him who comes in 
by'Titlew: Wrong. ddr ad et armin. 

Sy then Law is Hid down by Lord Cole, 

—— admit og Doubt, for there are Cr, El. 540. 
6: the contru ND ah the Reaſon of Mo. 461. 

the Lawilſcems to be withithet. 1 

In Treſpaſb again ſti che Tenant in —_— Aftlia anf 

ſion for Profits, either by the Leſſbr Parkin, Mic. 

or che nominal Plaintiff, after à Recovery in 32 G. 2. 1 

r "Plaintiff need not prove 2 9 C c. 

Fitle butt it is ſuffeient to produce t the ſeved NE 

Judgment in Efectmene, ind the Writ of 

Poſſeſſiom executed; and to prove the Value 

of the Profits, and thereupon he ſhall reco- 

ver ftom ithe' Time of the Demiſe laid in 

Doc wa 901 190 

ont Where 
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— Where the Judgment was againſt the 
Fry, : in Poſſeſſion, and the Action of 


Hh Treſpaſs is brought againſt him, it ſeems 
ſufficient to produce the Jud ent without 


becauſe by entring into the Rule toconfels, 
the Defendant is eſtopped both as to the 
Leſſor and Leſſee, ſo that either may main - 
tain Treſpaſs without proving an actual 
Entr ry but where the Judgment was a- 
gainſt the caſual Ejector, and ſo no Rule 
entered into, the Lellor ſnall not maintain 
Treſpaſs without an actual Entry, and 
therefore ought te prove the Wie of Poſ- 
ſeſſion executed. h 


Arkins, per — before the Time of the Demiſe, 
Fu. * and prove the Defendant to haye bern Jon- 

1 in Poſſeſſion, he ſhall recover antece- 
t Profits; but in ſuch Caſe the Deſen- 


gen 
dant will be at Liberty to: controvert the 
< Title, which he cannot do dir: Gaſe the 
Plaintiff do not go for more Time than is 


contained in the, Demiſe; beczuſe being 


Lenant in Poſſeſſio 2muſt have Dock 

| ſerved with the HeclMtion, and: therefore 

the Record is 5 him coneluſiye Evi- 

dene of the Title hut againſt a precedent 

O)eccupier the Record is nd E z and 

>. Therefore againſt;ſuch-3-0ne it; 15 — 
Log the Plaintiff to pr 

to prove an actual Entry; — Cape be- 


ed without it. But it may admit of Doubt 
what Proof of an actual Eat ry is ſufficient: 
Stangnought It. has been faid that the Plintif, will be 


fins, 1 entitled to recover the meſne Profits only, 
Barnes 36 3 NV 1 4K þ4 from 


a 


2 the Writ of Poſſeſſion executed, 


Dacofta and In Caſe the Plaintiff can — bis „Tide 


ing a poſſeſſory Action cantot be maintain · 


«A  s RG og © a 


yg 
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from the Time he can prove himſelf to have 
been in actual Poſſeſſion; and therefore if a 
Man make bis Will and die, the Deviſee 
will not be entitled to the Profits till he has 3 
made an actual Entry. Others have holden 2 R. A. tit. 
that when once * made an actual En- Treſpaſs per 
try, that will have Relation to the Time on- 
his Title accrued, ſo as to entitle him to 
recover the meſne Profits from that Time, 
and they rely on the Caſe in Sid. 239, 
which was Treſpaſs brought for the meine 
Profits devant le Leaſe, and nothing ſaid in 
the Caſe about proving an actual Entry an- 
tecedent to it: They ſay too, that if the 
Law were not ſo, hs the Courrs would 
never have ſuffered Plaintiffs in Ejecrments 
to lay their Demiſes back in the Manner 
they now do, and by that Mean entitle 
themſelves to recover Profits which they 
would not otherwiſe be entitled unto. How- 
ever ſuppoſing a ſubſequent Entry has Re- 
lation to the Time the Plaintiff's Title ac- 
erued, yet certainly the Defendant may 
plead the Statute of Limitations, and by 
that Mean protect himſelf from all but the 
four laſt Vears. 

But another Queſtion might be put, 
which would perhaps occaſion more Dif- 
ficulty, viz. Suppoſe the Defendant were 
to plead the former Recovery in the Eject- 
ment in Bar, how muſt the Plaintiff reply? 

It ſeems certain 'that the Plaintiff may re- 
cover the whole meſne Profits in the Eject- 
ment, and that is apparent from the 16 C 

17 Car. 2, which enacts, That in Caſe the 
Judgment be affirmed on the Writ of Er- 
ror, the Court may award a Writ of En- 
quiry as well of the meſne Profits, as of the 

| | Damages 


— n AO GOOG OI 
- 


126 An Introduftion to the La r 


Damages by any Waſte committed after 
the firſt Judgment, Perhaps it may be an- 
ſwered, that the Court will take Notice 
that the Proceedings in Ejectment are mere- 
ly fictitious, and only to enable the Plain- 
tiff to get Poſſeſſion, and that it is never 
uſual to recover more than ſmall Damages 
for the Ouſter, without any Conſideration 
had of the meſne Profits. And it is certain 
the Courts do frequently take that into 
Conſideration; otherwiſe the Leſſor would 
not be entitled to recover at all for the 
Time laid in the Declaration, ſince by his 
own ſhewing, his Leflce and not himſelf 
was entitled, to the Action. But if the 
Plaintiff were, upon the Judgment in Eject- 
ment being afhrmed on Error, to have a 
Writ of Enquiry, it would probably (if 
nghtly pleaded ) prevent his recovering any 
nag 


in a ſubſequent Action of Treſpaſs; 
and therefore if the Demiſe were laid any 
® Time back, it would be adviſable for rhe 


Doe v. 
Roach. E. Plaintiff in Ejectment to take (as he may) 


11 G. 2. K B. ſudgment for his Coſts on the Writ of 
2 and Error, without having any Writ of En- 
ain. quiry. Note; in Caſe the Action be brought 
after a judgment by Default againſt the 
caſual Ejector, it is uſual for rhe Plaintiff 
to recover the Coſts of the Ejectment, as 


| Agreed ibid. well as the meſne Profits. In Cafe the Ac- 


tion be brought by the nominal Plaintiff in 


Ejectment, rhe Court will upon Applicati- 
on ftay the Suit till Security is given for 


anſwering the Coſts. 


2 R. A 677, If in Treſpaſs Quare Clauſum .fregit the 
678. Plaintiff ſet out the Abuttals of his Cloſe, 


he muſt on the Evidence prove every Part 
of his Abutment; as if the Abattal be laid 
| a parte 


R 


0 
% 
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8 parte auſtrali to the Mill of A. he muſt prove 
a Mill there, and that it was in the Tenure 
of 4. but it will be ſufficient though there | 
be an Highway between them. So if the ye; 114. 
Abuttal be aſſigned towards the Eaſt, though 
it be North, if it incline to the Eaſt it is 
ſufficient. If the Plaintiff count of a Treſ- 
paſs in one Acre ſetting forth its Abuttals, 
and he prove a Treſpaſs in any Part of that 
Acre ſo abutted, the Jury may find the De- 
fendant guiity as to that Part, | 

Many Things may be laid in Aggravation gk. 644. 
of Damages, of which alone Treſpaſs would Str. 61. 
not lie; as Treſpaſs may be brought for en- 
tring the Plaintiff's Houſe, and beating his 
Wife, Child or Servant; but in ſuch Caſe 
the Plaintiff cannot recover Damages for 
loſing the Service of his Child or Servant, 
becauſe he may have a proper Action for 
that Purpoſe, nor can that be given'in Evi- 
dencez hut the Beating may be given in 
Evidence to aggravate the Damages; for 
now (though it has been holden otherwile 1 Sid. 225. 
formerly) if the principal Matter will bear 
an Action, you may give any Thing in Evi- 
dence in Aggravation of Damages, i. e. any 
Thing that will not of itſelf bear an Action; 
for if it will, it muſt be ſhewn, as in Treſ- 
paſs Quare Clauſum fregit, the Plaintiff would 
not be permitted to give Evidence of the 1 
Defendant's taking away a Horſe, Oc. But — 
in Treſpaſs Quare Clauſum et Domum fregit, 1. 
he may give in Evidence that the Defendant 
came into his Houſe, and defiled his Daugh- 
ter. | . 
Where the Action is tranſitory (as Treſ- Salk. 643. 
pals for taking Goods) the Plaintiff is fore- 
cloſed to pretend a Right to the Place, nor 


Can 


- 
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can it be conteſted upon the Evidence who 
had the Right; therefore Poſſeſſion is Juſ- 
tification enough for rhe . Defendant, and it 
is ſufficient for him to plead that he was 
poſſeſſed of Blackacre, and that he took 
the Goods Damage Feaſant without ſhew- 
ing any Title. But it is otherwiſe in Treſ- 
Quare Clauſum fregit, becauſe there the 
Plaintiff claims the Cloſe and the Right 

may be conteſted. | 

Riley _ Treſpaſs for taking and detaining his Cat- 
. Tr tle at Teddington; the Defendant juſtified 
taking them Damage Feaſant at King ſton, 
and that he carried them to Teddington and 
impounded them there: It was, objected on 
Demurrer that the Juſtification was local, 
and therefore the Defendant ought to have 
traverſed the Place in the Declaration; ſed 
non Allocatur, for when the Defendant ſays 
he carried them to Teddington and impound- 
ed them there, they agree in the Place; for 
if the Defendant had not a Right to take 
them, he was a Treſpaſſer at Teddington. 
2 R. A. 676. In Treſpaſs Quare Clauſum fregit, the D e- 
677. fendant may q cory not guilty give in Evi- 
_ dence that he had a Leall for Years (but not 
Br. Genera! that he had a Leaſe ar Will, for chat is like 
fue, 82. a Licence which may be countermanded at 
Pleaſure,) or that his Servant put the Cat- 
tle there without his Aſſent: But he cannot 
give in Evidence a Right of Common, or 
1 Raym. 732 to a Way, or to any other Eaſement; nor 
Co. L. 283. can the Defendant give in Evidence chat the 
EY Plaintiff ought to repair his Fences, for want 
_ whereof the Cattle eſcaped ; nor that he en- 
tered to take his Emblements or Cattle; 
5 Co. 85. nor that he entered in Aid, of an Officer for 
Execution of Proceſs, or in freſh Purſuit of 
HS RE. a Felon, 


7 
2 24. 


, 


' Relative to Trials at Ni Prius. 129 
1 Felon, or to remove a Nuſance, nor that 
it was the Freehold of H. and that he entred Br. General 
by his Command or Licence, for theſe are Iſſue, 81. 
all Matters of Juſtification only H 
Note; every Man of common Right 1 Reym. 725 
may juſtify the going of his Servant or Horſes 
upon the Banks of navigable Rivers, for 
towin Barges, Se. and if the Water im- 
1 7 the Banks, they ſhall have reaſonable 
5 in the neareſt Part of the next Field.) 
Dpon not Guilty in Treſpaſs the Defen- Hatton and 
dant gave in Evidence Articles, by which Neal, per 
Sir Robert Hatton (under whom the Plaintiff — Ch, L 
claimed as Heir) fold the Defendant 300 of 
the beſt Trees in ſuch a Wood, to be ta- 
ken between ſuch a Time and ſuch a Time. 
Sir Robert died, and the Defendant within 
the Time took the Trees; upon which the 
Plaintiff proved Sir Robert was only Tenant 
In Tail, but this was a voluntary Settlement 
of his own; and the Judge held clearly that 
this Sale, being proved to be for a valuable 
Conſideration, bound the Heir in Tail, be- 
ing within the 27 El. c. 4. and beſides the 
Settlement was with a Power of Revocati- 
on, and the Plaintiff was nonfuited. _ 
The Defendant > ord . in Evidence, Co. L. 233. 
that the Goods were ſeized as a Heriot, or March 31. 
that they were diftrained Damage Feafant, Salk. 151. 
| Cc. But in Treſpaſs for taking Goods from | 
: the Plaintiff's Wife, he may give in Evi- 
dence that they were taken after a Decree 
for A” (for that is a ſeparate Mainte- 
nance, and. not in the Power of the Huf- 
band.) But he cannot give in Evidence, that 
. the Plaintiff had no Property, for Poſſeſſion | 
- is ſufficient to maintain Treſpaſs. So he Sk 4 
. may give in Evidence, but cannot plead 9 
| K e 
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he is Tenant in common. with the Plain- 
tiff; But if he would take Advantage of a 


Stranger being ſo, he muſt plead it, for 


that will not prove him Not Guilty. 


So if there be two Defendants, they may 


plead a Tenancy in common in one of them 
with the Plaintiff. 258 
If Treſpaſs be brought by an Executor 


againſt an Executor de fon tort, he may give 
in Evidence Payment of Debts to the Va- 
lue in Mitigation of Damages; but yet 
there ſhall be a Verdict againſt him, for he 


is nevertheleſs a Treſpaſſer. 


1 Raym: 733. If Treſpaſs be brought againſt a Sheriff, 


- Salk. 395. 


he may give in Evidence that he levied the 
Goods by Virtue of a Fi. Fa. againſt the 


Plaintiff, without ſhewing a Copy of the 
Judgment. But if the -Goods were the 
Goods of J. S. and the Plaintiff claim them 


by a prior Execution (or Sale) that was frau- 
dulent, the Sheriff muſt ſhew. a Copy of 
the Judgment. | 


* 


Note; A Fi. Fa: is de bonis et catallis de- 


bitoris, and. therefore the Debtor's Goods 
only can be taken in Execution : But the 


Lev. Fa. is exitibus terre, and therefore the 
Cattle of a Stranger levant and couchant 


may be taken, for they arc Iſſues; but the 


Salk. 220. 


Cattle of another Tenant in common can- 


not, for he has done nothing but what he 


might do; but then his Title muſt be found 


by the Inquiſition, for otherwiſe he is bound 


till he avoid it by a Monſtrans de droit. The 


Fi. Fa. firſt delivered to the Sheriff ought 
to be firſt executed; but if he execute the 
ſecond firſt, the Execution is good, and the 


Party can only have his Remedy againſt the 


Sheriff. Note; At Common Law the. 


Goods 


1? B. 69 r 


* * 7 oof 
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Goods; were bound from the! Teſte of the 
Writ,; but by 29 Gar. 2. they are bound 
only from the Delivery of the Writ to the 
„ offs. 

Note; by 21 Fac. 1. The Defendant may 
to a Treſpaſs Quare Clauſum fregit, plead a 
Diſclaimer, and that the Treſpaſs was by 


Negligence or involuntary, and Tender of : 
ſufficient Amends before the Action brought; 


* or upon ſome of them the Plain- 
tiff ſhall be enforced to join Iſſue. 


I in Treſpaſs Quare Clauſum fregit a Man Lambert v. 
declare generally in ſuch a Vill, the Defen- Strother, M. 


dant may plead liberum Tenementum, and if 14 G. a. C.;. 


the Plaintiff traverſe it, it is at his Peril 


for the Defendant, if he have any Part of 


the Land in the whole Town, ſhall juſtify 
it there; and therefore the better Way is 
for the Plaintiff to make a new Aſſignment. 


Yet 9; how can he make a new Aſſign- 6 Mod. 117. 


ment, unleſs the Defendant in his Plea give 
a Name certain to the Locus in quo? And 


therefore in Dy. 23. c. 147. it is ſaid that if 


the Nefendant ſay, that the Locus in quo is fix 


Acres in D. which are his Freehold, and the 


Plaintiff ſay they are his Freehold, and in 
Truth the Plaintiff and Defendant have both 
{ix Acres there, the Defendant cannot give 
in Evidence, that he did the Treſpaſs in his 
own Soil, unleſs he give a Name certain to 
the fix Acres, (for otherwiſe ſays the Book) 
the Plaintiff cannot make a new Aſſignment. 
And it is certain that where the Action is 
tranſitory (as for taking the Plaintiff's Goods) 
the Defendant, if he would plead the Locus 
in quo to be his Freehold, and that he took 


the Goods Damage Feaſant, mult aſcertain 
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An lutrodudtion to the Law 
the Place at his Peril; becauſe by his Plea 
he has made that local which was at larg 
before; for the tak ing of the Goods is the 
. Gift of the Action, and therefore the Plain- 
tiff may prove it at a different Place than 
that laid. in the Declaration. 
Cr. El. 432. If the Plaintiff make a new Aſſignment, 
| and the general Iſſue be joined thereon, the 
PlaintifF-cannot prove the Defendant guilty 
at the Place mentioned in the Bar; for when 
the Plaintiff makes a new Aſſignment, he 
. --... waives That, whereto the Defendant pleaded 
in Bar; ſo as in Truth if it be the fame 
Place, he can never take Advantage there- 
of, and therefore if it be the ſame, yet the 
| Defendant ought not to rejoin that it is ſo, 
but plead: Not Guilty, and take Advantage 
e e ee 

Cary and As Treſpaſs is a poſſeſſory Action, it is 
_ Het, 198. enough for the Plaintiff in his Replication 
rag to traverſe the Title ſet out by the Defen- 
dant, without ſetting up a Title in himſelf; 
for the Poſſeſſion admitted in the Plea in 
giving Colour is ſufficient, unleſs the De- 
tendant can make out a Title in himſelf. 
Cockerel and But if in Treſpaſs for tak ing a Gelding (or 
AN other Cattle) the Defendant plead: that the 
— * Place where is r00 Acres, and that J. F. is 
ſeiſed thereof in Fee, and that he as his Ser- 
vant and by his expreſs Orders took the 
Gelding (or other Cattle) Damage Feaſant, 
the Plaintiff cannot "me? de injuria ſua pro- 
pria ab/que tali Cauſa, for that would put in 
Iſſue three or four Things; but he muſt 
traverſe one FPhing in particular. 
Raley v. Ro- The Defendant-pleaded a Right of Com- 
binſon, M. mon for his. Cattle levant and couchant, and 
＋ "1 2. to another Count a Licence to cut * a 
i | na 


Relative 10 Trials at Niſi Prius. 133 
Tree to make a Gate, and that he had ap- 
plied it for that Purpoſe. The Plaintiff 1e. re- ITE 
plied as to che firſt that they were not his 
oyn commonable Cattle levant and couch- 
ant, and as to the ſecond: prateſtando that the 
Tre was not applied, traverſed the Li- 
cence and concluded to the Country. - The 
Defendant demurred ſpecially to the firſt 
Replication, becauſe it was multifarious, and ; 
as td the other becauſe it concluded,to the 
Country, when, it ſhould have been with an: 
Anne. But the Court held the firſt 
raperſe good, for the Rule is not that you 
muſt join Iſſue ona ſingle Fact, but on a 
ſingle Point, which need not conſiſt only of 
ont Fatt. A Guſtom from the Nature of it 
muſt have ſeveral: Im this Caſe the Levan- 
N Couchancy of his own c mmonable 
tle make up this one Point of Right to 
the Common. As to the ſecond they held. 
chat by the: Denial of the Licence; and ad- 
mitting all che veſt; of che Fact, the Plaintiff 
a che ſubſtantial Thing in Iſſue, there- 
org onghr. to coneiude tothe Count. 
If the che ane plead that it is his Free- Lambert aud; 
hold; the I, laintiff may reply three Ways, Strother, M. 
1. That it is his Freehold, ad then he muſt 14 G. 2. C. 
alway traverſe the Defendant's Plea, except 
in one Gaſe, and that is Where he makes a 
new. Aſſignment. 2, Or-he may derive! a 
Title under the Defendans. and chen he 
muſt not deny its being the Defendant's 
Frechold. 3. He may ſet up a Title not 
ne | retire efendatit's,! and tben 
he may either, traverſe the- -Defentiant 8 Ti- 
tle or not as he pleaſes. | 
If rhe — be Gor raking away 22 R. A 6842 
Stack of Rye, the Jury may find the Be- 
fentdant guilcy as to five Quarters Parcel 
K 3 thereof, 
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sd and Not Guilry as to the Reſidue. 


Cr. Car, * 80 if che Declhration be for cutting and 


| Carth. 20. 


" Fx8 ©; 


taking away Trees, the Defendant may be 
found guilty of the taking, though not of 
the cutting. 80 3 there be two Defen- 
dants, the Jury may find them ſeverally 
guilty as to Part, and ſeverally not guilty 


as to the Reſidue, and aſſeſs Damages ſe- 


* 


verally; but if the jury Were to F ed 
guilty de præmiſis, and . ſever t as 

nt it would be ill, for by finding them 
guiley de premiſis, they find them” equally. 
e ras and then” they Le, ſever the Da- 
mages, which is to find bye” Hofe. uu 
than the other 


* Treſp paſs” 6 10 two for tali Gobds | 
the one ＋ 


d Not Guilty and erdict 4. 
2 5 hier the other pleaded the Plaintiff” 
wen him the Gods, aud Verdict for“ 


0 hin and ir Was holden *rhat- the Plaittiff 


ſhould not have Judgment agzinſt che other,” 


it being one Action, and center 2 chat 
that the Title was againſt the Plaintt 

II reſpaſs againſt three for taking the Plain? 

, tiff Goods, 2 and for falſe Im planer, 

judgment by Default againſt 

' Guilty pleaded by 


one; Not 
Me 5 ache e Demür- 
rer to the Declaration by che third. At the 
Trial of the genetal Iſſue, there was Jikes/ 


wiſe a Writ to aſſeſs Damages on Fuge 


ment by Default, and NN nt Iam 
on 'the Defdurrtt. The Jury gave a 
dict for the Defendant on 1 t Guilty,” | 851 ; 


100], on the Writ of Enquiry as to one of 
the Defendants, and 15. as tg tbe other. 


And Lee Ch. J. was of mer! that the 


Jury might ſeparate the Damages; the De- 


tonclants nor N wer jointly. - 2630 


CH AP. 


81 . 
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"CHAPTER n 
Of | Kjeament. 5 


H E ſecond Sort of Action which may 
de brought for an Injury affecting the 
real Property of the Party, is an Ejectment, 
by which the Term for Vears is to be re- 
covered; and this is almoſt the ſingle Ac- 
tion now in Uſe for the Recovery of Eſ- 
tates, (the Perſon who claims the Right 
bringing an Ejectment in the Name of a 
ſictitious Leſſee) it will be neceſſary to treat 
pretty largely upon this Head. 8 
The Plaintiff Who claims a Title feigns 
a Leaſe, and in the Name of the fictitious. 
Leffee delivers a Declaration againſt the 
caſuat Ejector (who is alſo ſome feigned 
Perſon) to the Tenant in Poſſeſſion; upon 
this Declaration there is indorſed a Notice 2 
to the Tenant in Poſſeſſion, in the Name of 
the caſual Ejector, ſignifying that unleſs he 
appear and defend his Title, he ſhall let = 
Judgment paſs by Default. This Service Savage au?! 4 


* 


1 
* 
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may be on the Tenant himfelf in any Place Dent, H. 10. bo 
off the Premiſſes, but if it be on the Wife S. 2 K. B. = 


or Servant, it muſt be on the Premiſſes 2 258, 


and if it be on the Servant, there muſt be 
ſome Acknowledgment by rhe Tenant of 
having received it. By 11 G. Z. c. 19. the 
Tenant muſt give Notice to his Landlord, 
of any Declaration in Eje&ment, under the 
Penalty of three Years Rent, and the Land- 
lord may by Leave of the Court, make 
45 K 4 himſelf 


a — 
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An Introduction to the Law 
himſelf Defendant with the Tenant in Poſ- 
ſeſſion, in Caſe he appear; and in Caſe ſuch 

Tenant refuſe to appear, agen ſhall be 

ſigned againſt the caſual Ejector; but up- 

on the Landlord's entering into the like 

Rule to confeſs as the Tenant ought to 

have done, the Court ſhall order a Stay of 
Execution upon ſuch Judgment until fur- 

ther Order. LACS If Tons ron dem 

Roe ex dem. No one can be made a Defendant under 
Leake and this Act but a Landlord, therefore where a 


Doe, M. 29. Man deviſed his Eſtate to J. S. and the 
2. C. B. Heir brought an Ejectment againſt the Te- 
nant in Poſſeſſion; the Court on Motion 
7 held that J. S. could not be made a Defen- 
Juones ex dem. dant.— In like Manner a Mortgagee who 
Woodward had never received the Rents has been re- 
endWilliams, fuſed to be made a Defendant with the Te- 
nant.— In Caſes of a vacant Poſſeſſion, no 
Perſon claiming Title will be let in to de- 
fend, but he that can firſt ſeal, a Leaſe up- 
on the Premiſſes muſt obtain Poſſeſſion 


G. 


Tr. 15 G. 2. 
3 Barnes 122 


By 4 C. 2. c. 28. where the Landlord, or 


Leſſor has Right to re- enter for Non- pay - 


ment of Rent, he may, without any formal 


Demand or Re- entry, ſerve a Declaration 
in Ejectment, or in Caſe the ſame cannot 


be legally ſerved, or no Tenant be in actu- 
al Poſſeſſion of the Premiſſes, and that no 
ſufficient: Diſtreſs be to be found on the 


Premiſſes, then to affix the ſame upon the 
Door of any demiſed Meſſuage; or in Caſo 


there be no Meſſuage, then upon ſome no- 
| torious Place of the Lands, 
Savage and A very little Matter is ſu cient to keep 


Dent, Hil, the Poſſeſſion, therefore: where the Defen- 
10 G. 2. dant had left ſome Beer in his Cellar, the 
Landlord. procecding as on a vacant * | 

TP fion, 


„ > ve was F MN n 
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ſions; the Judgment and Execution were ſet 
. alide with Coſts. 


By the ſame Act where an Ejectment is N. B. The 
brought againſt a Tenant for N 1 net had 


of Rent, the Tenant may, at any Time. be- — pw | 


eced 
fore the Trial pay into ourt the Rent Ar- er * 


rear and the Coſts, "md thereupon the Pro- Salk. 597. 
ceedings ſhall: be ſtaye 

Io Ejedkmens by a Taodlerd, che Tenant Pare ex dem. 
4 to ſtay Proceedings upon Payment Withers & at 
of Rent Arrear and Coſts. On a Rule to“. . 
ſhew Cauſe it was inſiſted for the Plaintiff, 5 
that the Caſe was not within the Act, for 
that it was net an Ejectment founded. fingly 
on the Act, but that it was Noe t 2 4 
wiſe on a Clauſe, of Rerentry in the Leaſe 
for not re — and the Leaſe —— pro- 
duced in However, 196 Rule was. 
made —— with Liberty for the, Plain- ; 
tiff to proceed _ any: ot Title. r 


wuſt {wear poſitively ely that * a one is Te- 
nant in Poſleſſion, and that he read the In- 
dorſoment to him, and acquainted; him with 
the Contents thereof: And upon this Affi- 
davit the Plaintiff moves for Judgment a- 
gainſt the caſual; Ejector, which is granted 
unleſs the Tenant enter into the common 
Rule ol confeſling. Leaſe, Entry and Ouſter. 
If there be — Perfons ta claim Ti- 
tle, the Rule may he drawn generally, or 
particularly: Generally; as that J. $. who 
claims Title to the Premiſſes in ucſtion in 
his Poſſeſſion ſhould, be admitted Defendant 
for ſuch. Meſſuages; and this puts a Neceſ- 
ſity on the Plaintiff to diſtinguiſh by Proof 
what /Tenements; are in each Tenant's Poſ- 
ſeſſion, otherwiſe he can have no ROE: | 
uc 
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But if the Rule be drawn ſpecially, that 
of Proof Thar the 


ſuperſedes the Neceſſit 


The Declaration a int the caſual Ejec- 


GEL. © * ought to be dehvered before the Ei- 
ſoign Day of the iſſuable Terms, and then the 


| Party i is bound to plead within eight Days 


in that Term without further Notice; bir 


if the Declaration be delivered before the 


Eſſoign Day of the other Terms, the Party 
is not bound to plead without Motion made, 


and a Rule obtained in thoſe reſpective 


Yelv. 1 80. 
Cr. Car. 261. 


Terms. 7 
If the Plaintiff: aftef- Iſue and before: the 


Trial enter into Part, the Defendant may 


at the Affizes plead this as a Plea Puis dar- 
rein Continuante in Bar to the Plaintiff's Ac- 
tion, but it is at the Diſcretion of the Juſ- 
tices, whether they will receive it; but 


if they do, it ſtops che Trial, and the Plain- 


Str. 1056. 


tiff is not to reply to it at the Aſſizes, but 
the Judge is to return it as Parcel of the 
Record of Ni Prius. 


The Plaintiff has aRight to procved 1 both 
for the Poſſeſſion and the Treſpaſs, and 


3 the Death of the Leſſor (though 


Tenant for Life) is no Abatement; 
bär if the Plaintiff in ſuch Caſe inſiſt to go 
on, the Court will oblige him to give 
curity for Payment of che _ in Caſe 


Judgment go againſt bim. 


on the Trial the D cfendant ilk not 


appear, and confeſs Leaſe Entry and Ouſ- 
ter, the Courſe is to call the Defendant 


to confeſs, c. and then to call the Plain- 


tiff and nonſuit him, and pray to have it 
indorſed on the 227 bares the _ rer was 


AD 573 for 


a 
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for want of confeſſing, Sc. and then: upon 
che Return of the Poſtea Judgment wil be 
given againſt the caſual Ejector. 
If thete be ſeveral Defendants, and eme ——— 
. them do nor appear and confeſs, accord- adele 
to the old Method a Verdict was to be“ 
9 en for them, and the Poſtea was indorſed 
that the Verdict was for them becauſe they 
did not confeſs. But it is ſaid, Salt. 41% ⸗ 
that bye a Rule made 4 An. F. R che 
Plaintiff'ſhall go on againſt thoſe; who will 
confeſs, and ſhall' be fenſuited as to thoſe 
who wilt not; but the Cauſe of the Non- 
ſuit ſhall be expreffed on the Record; and 
up on the Return of the Poftea, the Court 
* informed what Lands were in the 
fon of thoſe Defendants, Heer 
hal be entered againſt the caſual Eje&tor” 
a to them. ICONS 
N. B. I can find no ſuch Rule in the Ellis a 
printed Bock: And E. 7 G. 2. in C. B. Knowles, 
the Precedent of Claumore and Searle * Barnes 118. 
and others} Judgment was given on Moti- 
on a inſt che caſual E jector, as to ſuch of 
the Defendants as were acquitted at the 
Trial for not confeſſingg as appeared by an 
Indorſement on the Pafes; and this ſeems 
the right re 
If there be ſeveral: Tents in Poſfeſſion, | 
the'Phintiff mult deliver a Declaration to 
cack of tem i erte 
Where the Houſe is"eni; it is neceFſary | 
to ſeal a Leaſe on the and; and give Rules 
to plead; and when they ate out, upon Af 
fidavit of the Whole Vlatrer, the Court 
grants judgment. L 
Where a Corpotation 4g regate is Leſ- Carth. 390. 
ſor of the Plaintiff, they mult give a Pope £55 27 
of 
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As Huroductiom tothe Low 
of After: to ſome Perſon to enter and 


ſeal a Leaſe upon the Band, and therefore 


the Plaintiff 0 a, in ſuch Caſe. to declare 


upon 2 Demiſe by Deed, (for they cannot 


enter and fel Gage the de as natural 


Ver dick. 8 


Mic. 9 G. 2 


If a. material Wirnels for the EE 


Dormer and be be glſo. made /a, Defendant, the right t Way 


F nens. 


s for him to let Judgment go by Default; 
— if he plead, and by chat lean admit 
himſelf Tenant in Poſſion, e. Court will 


not afterwards. upon Moti ike; out his 


Name. But in iuch Cale if if he conſent to 


let a Verdict be given againſt bim for as 


much as he is proved to be in Poſfeſſion of, 
L ſee no Reaſon Why he: ſhould not be 2 


Witneſs for. another Defendant... 
If an Ejectment be brought fora Church, 


the Curate may move for a ſpecial Rule to 


ce 


| 855 Therefore it will not lie for a Rent, 
Common, or other Thing lying i in, Grant, 
175 negus tangi nec videri poſſunt; but it will 
ie for Common appendant or appurtenant, 


Care 390. 
11 Co. 23. 


defend only quoad-a fpegial Right of: Entry 
to perform divine Service. So it is; ſaid in 


Salt. 256. Bug in Martin and Davis, che 
Court denied to let the Parſon. of Hampſtead 


2 defend only for à Right. to enter 
perform divine Services laying the Caſe 


age. had been oft 


denied * 14 l ry 1. 


An Ejectment will lie for nothing of 


which Co Sheriff cannot deliver Exæcuti- 


for the Sheriff by giving 0 ion of the 
Land: gives Poſſeſſion of the Common; ſo 
it will likewiſe lie for Tithe by the 32. H. 
8. 6. 7. Where they are impropriczody but 
in ſuch Caſe the Demiſe muſt be ſet forth 


10 co 


r 


Relative to Trials at Nifi Prius. 
to be by Deed, though after a Verdict this 
would-be aided; it muſt likewiſe ſhew the 
Nature of the Tithe. _ CIR FOH, 24, 7% 


: 


The Leſſor muſt have had 'a Right of Ca. K. B. 3. 


Entry at the Time of the Demiſe laid in 
the Declaration, and therefore if a Term be 
aſſigned by Commiſhoners of Bankrupts to 
a Creditor, who before Inrollment makes a 
Leaſe, and then the Deed is inrolled, ſuch 
Leſſee cannot maintain Ejectment, becauſe 
before Inrollment it was no Sale; but it is 


otherwiſe in the Caſe of a common Bargain 


and Sale, upon 27 H. 8. c. 16. 


For the ſame Reaſon whatever creates a Co, L. 327. 


Diſcontinuance is a Bar to an Ejectment; 
as if Tenant in Tail make a Feoffment, or 
levy a Fine to another in Fee, the Iſſue 
cannot bring Eje&ment, as he may if his 
Anceſtor alien by Leaſe and Releaſe with- 


out Warranty. If Tenant in Tail, Remain- p, 


der to B. in 


5 


ail, bargain and ſell to C. and mour's caſe, 


his Heirs, and afterward levy a Fine with 10 Co. 95. 


Proclamations to C. and his Heirs, who 
infeoffs D. Tenant. in Tail dying without 
Iſſue, the Remainder Man may bring Eject- 
ment, for the Fine levied to the Bargainee 
makes no Diſcontinuance of the Remainder, 
no Eſtate of Freehold paſſing by it; bur if 
ir had been levied before the Bargain and 
Sale inrolled, or if the Bargain and Sale 


Od \ 
had been expreſly made to declare the Uſe Whitehead, 
of the Fine, ſo that both muſt have been Tr. 32 G. 2. 


conſidered as one Conveyance, it had been K B. 


otherwiſe; and the Feoffment of the Conu- 
ſee is no Diſcontinuance of the Remainder, 
for none can diſcontinue the Remainder or 


Reverſion, but he only to whom the Land is Co. L. 335. 


intailed, and none can diſcontinue an Eſtate 
| Tat, 


— 
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Tail, unleſs he diſcontinue the Reverſion 
of him who has the Reverſion, or Remain- 
der if any hath the Remainder, c. There- 


fore if a Donee in Tail, Reverſion in the 


Donor, infeoff the Donor it is no Diſcon- 
tinuance. So if before 34 H. 8. g. 20. the 
Reverſion were in the King, the Tenan in 


Tail could not diſcontinue the Eſtate Tail, 


though he might have barred it by a com- 
mon Recovery. And Note, that it is a 
Maxim, that a Grant by Deed of ſuch 
Things as lie in Grant works no Diſconti- 


nuance.— So a Fine ſur Grant and Render, 
or ſur Conuſance de droit tantum.— It is like- 


wiſe a Maxim, that none can make a Diſ- 
continuance but he who is ſeized of the Eſ- 
tate Tail in Poſſeſſion; and therefore if 


Tenant for Life, and he in Remainder in 


Cr. Car. 405. 
1 Lev. 36. 


Tail make a Feoffment by Deed, it is no 


Diſcontinuance. So likewiſe if they levy a 


Fine:—If Tenant in Tail make a Leaſe for 
the Life of the Leſſee it is a Diſcontinu- 
ance; and ſo it is though the Remainder 
Man join in the Leaſe. A Tenant for Life, 


-Remainder to his Wife for Life, Remain- 


der to the Heirs of their Bodies, Remain- 


Co, L. 333. 


der to B. Husband and Wife levied a Fine 
with Warranty, and died ſans Iſſue, B. 
brought Ejectment, and it was holden that 
the Fine was no Diſcontinuance, and con- 
ſequently the Warranty no Bar: And Note, 
no Diſcontinuance laſts longer than the 
wrongful Eſtate created by it, therefore 
where Tenant in Tail levied a Fine to g. 
for Life, and after levied a ſecond Fine for 
the Uſe of himſelf in Fee, and then bargain- 
ed and fold to F. F. It was holden the 
firſt Fine made a Diſcontinuance only * 

| : the 


| 


8 Relative to Trials at Niſi Prius. — 7 
the Life of B. Secondly, the ſecond Fine 
did not enlarge the Diſcontinuance, becauſe 
the Eſtate returned back to the Conuſor. 
Thirdly, if the ſecond Fine had been levied 
to a Stranger, yet during the Life of the 

* firſt Conulee it had been no Diſcontinu- 
ance. IN 

By 32 H. 8. c. 28. No Fine, Feoffment 
or other Act made, ſuffered or done by 
the Husband only, of any Manors, c. be- 
ing the Inheritance or Freehold of the 

ife, during the Coverture ſhall make a 4 

Diſcontinuance thereof. A Feoffment by Co. L. 326. 
Husband and Wife is within this Act. So 
where during the Coverture Lands are 0 
ven to the Husband and Wife, and the 
Heirs of their two Bodies. But in that 8 Co. 72, 

| Caſe if the Husbind levy a Fine with Pro- 
clamations, it will bar the Iſſue, and if five 
Years paſs after his Death without any En- 

try or Claim by the Wife, her Entry will 
be taken away and her Right extinguiſhed. | 
If Land be given to the Husband and W ife Cr. Car. 320. 

and the Heirs of the Body of the Husband, 
and the Husband make a Feofinen in Fee, 
this is a Diſcontinuance if he ſuryive his 
Wife, but not otherwiſe. _ 

By 11 H. 7. c. 20. If any Woman hay- 

ing an Eſtate in Dower, or for 2 
Tail, jointly with her Husband, or wholly 
to harkelf or to her Uſe, of the Inheritance 

or Purchaſe of the Husband, or given to 

the Husband or Wife in Tail or for Life, 

by any Anceſtor of the Husband's, or other 

Perſon ſeiſed to the Uſe of the Husband or 

his Anceſtors, being ſole or with other af- 

ter taken Husband, diſcontinue, alien, re- 
leaſe or confirm with Warranty, or by Co- 
vin 


; _ 


* 
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vnn ſuffer a Recovery, all ſuch Recoveries, 
Diſcontinuances, c, are void, and every 
Perſon to whom the Intereſt ſhould belong 
alter the Death of the Woman, may enter 
as if no Diſcontinuance had been; and if 
ſuch” Husband and Wife make ſuch Diſ- 
continuance, the Perſon.to whom the Man- 
ors, e. ſhould belong after the Death of 
the Woman, may enter and hold according 
to ſuch Title as he ſhould have had if the 
Woman had been dead, and there had been 


* 


no Diſcontinuance, as againſt the Husband 


during his Life, provided that the Woman 
after the Death of the Husband may re- en- 
ter. But if ſole when the Diſcontinuance 


is made, the ſhall be barred for ever, and 


the Perſon to whom the Intereſt belongs 
enter. 


ma 25 
I Leon. 261. A a Husband deviſe to his Wife in Tail, 


Cr. J. 474. 


Remainder to B. in Fee, and the Wife 
_ with a fecond Husband levy a Fine to J. S. 
the Son by the ſecond Husband cannot en- 
ter; for though it is within the Words, it 
is not within the Intent of the Act. 

It is within the Act, though the Gift o 


the Husband or his Nies fler, by whic 


Cr. J. 624. 


Moor 250. 


the Wife takes, were made as Vell in Con- 
ſideration of Biere paid by the Feme or 
ber Father, as of the Marriage. But it is 
otherwiſe if the Land be ſettled by the An- 
ceſtor of the Wife in Confiderarion of the 
Marriage, and of Money paid by the Hus- 
band; for it ſhall be intended, that her Ad- 
vancement was the principal "Cauſe of the 
Gift. But if conveyed 1 a Stranger 
Conſideration of the Wife's: Fortune paid 

by ber Father to the Vendor, and ons 


* paid by the Baron, it 5 within the 
A | 


11 


— 
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If the Iſſue in ſpecial Tail, Remainder to Sir George 
him in Fee, levy a Fine, and after his Mo- Srown's caſe, 
ther being Tenant in Tail within this Act? © 31. 
leaſe for three Lives, (not warranted by 32 
H. 80 living the Iſſue, the Conuſee may | 
enter. But if the Reverſion in Fee had Cr. J. 175. 
been in another, the Conuſee could not en- 
ter, becauſe he would take only by Eſtop- ; 
; 9 nor the Heir becauſe he has concluded 3 Co. 61: 
himſelf by the Fine; nor his Iſſue who is 
likzwiſe, barred. But if the Wife Tenant in 
Tail ſuffer a Recovery, and the Iſſue in 
Tail releaſe to the Recoverer, the Iſſue of 
that Iſſue is not barred thereby.  _. 
| ien Joc: 1. c. 16, None ſhall make 
an Entry into Land, but within twent 
Years after their Right or Title ſhall fir 
deſcend or accrue to them, with the uſual 
Saying for . Infants, Feme Coverts, c. 
Therefore if the Leſſor of the Plaintiff be 
not able. to prove himſelf or his Anceſtors 
to have been in Poſſeſſion within 20 Years 
yore the Action brought, he ſhall be non- 
uited. | Ge 
If a Declaration in Ejectment be deliver- Cg. K. B. 
ed within 20 Years, and a Trial had, where- 573. 
by there is Leaſe, Entry and Ouſter con- 
ſeſſed; yet if the Plaintiff heing nonſuited 
in that Action bring anothet after 20 Years, 
that will not be Proof of an Entry, to bring 
it. out of the Statute: of Limitations, for 
that muſt be an actual Entry.  - 
Note; the Poſſeſſion of one joint Ten- Ford and 
ant or Parcener is the Poſſeſſion of another. Grey, Salk; 
So if the Defendant were to prove that the 285. 
Siſter of the Plaintiff had enjoyed the Ef: bysper Wet 
| tate above. 20 Years, and that he entered tn J. in Suſ- 
28 Heir to her; the Court would not re- ſex 168 
8 9 gard Salk, MSS, 
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e gad it, berauſt her Poſſeſſion would be 
8 "--> conftrued to be by Curteſy, and not to 


de Latz. tb be within the Iatem of the Statute. But 
perhaps ir would be within the Statute, if 


the Brother had ever been in actual Poſſeſ- 


4 and ouſted by his Siſter, for then her 
ry could not poſfibly be conſtrued to be 
. 1 his Poſſeſſion: 

LA. Cullen v. 15 Ejectment for Mines Evidence of bes 
Rich, M. * ing Lord of the Manor is hot ſufficient, for 
G. 2. K. B. it is neceſfary to fhew an actual Poſſeſſion of 
the Hereditament in Queſtion; and for the 

ſire Reaſon a Verdict in Provet for Lead 

dug out of the Mine is no Evidence, for 

Trover may be brought on Property Wirk. 


our. Poſſeſſſon. 
Co. L. 240. Where ow? Plaintiff is Yeviſte of + Ter, 
he muſt x > the Aſſent of the Executor 


to the + ; to which Purpoſe the Cafe 
'$tr.70, of Toung, atid Himes is worthy of Notice; 
there the Leſfee for Years had deviſed bis 
Term to his Executor for Life paying gol. 
to. J. K. Remainder to the Leſſor of the 
Pfaintiff, the Executor dying, his Execu- 
455 entred; and on Ejectment it was hol- 

en, Pirſt, That the Executor took as Exe- 
ebtor and not as Leparee, and therefore the 
Remainder over nor executed, and that it 
was incunbetit—or the Remaitider Man to 
prove a ſpecial Aﬀffent therets as to a Lega- 
cy; upon which the Plaintiff roved Pay- 
met a5 the Fol. and that lee to be 
n ſüfßcient Aﬀent, and tlle la recover- 
! But Where it is a Freehold it is not 
5 - neceſſir to prove Poſſeſſion, for the Law 
. caſts, the Freehold on the "Deviſce; and 
: a 


- G» 
3 oh 


make a Diſherifon; But by Licence to pre- 
ſetye rhe Poſtelſlon of the Brother, and not 


- 
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though the Heir have entred before him 
and died, yet that will not bar his Lntr 7. 

The. Gonfeffion of Leaſe, Entry and Of: 
is ſufficient in all Caſes, except in the 
af of a Fine with Proclamations, in which 
Caſe it 1s Oy to prove an actual En- 
try; and the Leſſor of the Plaintiff direct - 
ing one to deliver a Declaration to the Ten- 
ant in Poſſeſſion will not amount to ſuch an 
Entry; and by the 4 An. c. 16. /. 16. No 
Claim or Entry ſhall be of Force to avoid 
a Fine levied with Proclamations, or ſhall 
be ſufficient within the 21 Fac. 1. of Li- 
mitations, unleſs the Action be commenced 
within one Year after making ſuch Entry 
or Claim.—Note, the Plaintiff muſt not Str. 1086. 
lay his Demiſe antecedent to his Entry. 
If the Plaintiff prove that 4. was in the 
Poſſeſſion of the Premiſſes in Queſtion, and 
that his Leſſor is Heir to A. it is ſufficient 
1 facie; for it ſhall be intended that 4. 
ad Seiſin in Fee, till the contrary appear. , 
And if he prove that his Leſſor or his An- gaik, 441: 
ceſtors had Poſſeſſion for 20 Years without 
1 till the Defendant obtained 
Poſſeſſion, i is a ſufficient Title; for by 21 
4c. 1. c. 16. 10 Years Polfeflion tolls the 
.ntry of the Perſon having Right, and con- 
quently though the very Right be in the 
Defendant, yet he cannot juſtify his eject- 15 
ing the Plaintiff. So if an Ejectment be giſop an! 
brought by a Lord againſt a Cottager, 20 Edwards, per 
Years Poſſeſſion is a good Title; for if the Powe! J. on 
Poſſeſſion of the Manor ſhould be a Poſſeſ- 1 
ſion of the Cottage, the Lord would have 
a better Title to that than to any other Part 
of his Eſtate; yet a Diſtinction has been 
taken and tees all the Judges on a 
2 


Caſe 


o 


. 


& 
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Caſe reſerved by Lord Chief Baron Pengelly, 
that if a Cottage is built in Defiance of a 
Lord, and quiet Poſſeſſion has been had of 
it for 20 Years, it is within the Statute: 
But if it were built at firſt by the Lord% 
+ Permiſſion, or any Acknowledgment have 
been fince made, (though it were a 100 
Years ſince) the Statute will not run againſt 
the Lord, for the Poſſeſſion of a Tenant at 
Will for ever ſo many Years is no Diſſei- 
Ex dem. Liſle fin; there muſt be a tortious Ouſter, and 
Stans, it is not to be preſumed a Country Fellow 
Caf. of ſhould build in Oppoſition to the Lord, 
Holt Wells. unleſs it be ſhewn, or Conveyances are pro- 


W_WuD_ 8 | 
1 R. A. 659, Receipt of Rent by a Stranger is no Evi- 
c. 2. dence of Poſſeſſion, ſo as to take it out of 


him in whom the Right is, for it is no 
| Diſſeiſin without the Admiſſion of him who 

_— 226: Right has; not even though he make a 

1 * 4-259 Leaſe to the Tenant by Indenture reſerving 

Dormer and Rent, unleſs he make an actual Entry: So 

Forteſcue. though the Tenant declare he is in Poſſeſ- 

WE ſion for the Stranger, ongs it wy be 

proper to be left to a Jury, eſpecially if the 
Stranger have any Colour of Title. 

1 Saund. 112. The Grantee of a Rent Charge, with 
Power to enter and retain guouſque he be 
ſatisfied, has ſuch an Eſtate that fi may de- 

Salk. 560. miſc it to a Plaintiff in Eje&ment. So may 

— Tenant by Elegit, but it will be neceſſary 

- for him to prove the Judgment, the Elegit 
taken out upon it, and the Inquiſition there- 
pon, by which the Land in Queſtion Wh 
aſſigned to him; and if by that it appear, 

that more than a Moiety was extended, he 
could not recover, for it would be ip/o fac- 


8.6 
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o void, and not need a Judgment or s | 


querela to avoid it. 1 Els 
So the Conuſee of a Statute Merchant Wood and 
may bring Eje&ment, but then he muſt Palmer, per 
prove a Copy of the Starute, and of the 8 
Capias fi Laicus returned, ind the Extent , Salk: 
alſo returned, and alſo. the Liberate returns NMS. 
ed; for though by the Return of the Ex- Salk. 563. 
tent an' Intereſt be veſted in the Conuſee, 
et the actual Poſſeſſion of the Intereſt is 
Ly the Liberate. 1 n! 6 
The Plaintiff made Title under one who Carth. 245. 
obtained Judgment of Default againſt the 
Heir upon a Bond of his Anceſtor, and had 
taken out a general Elegit againſt all the 
Land of the Heir. The Defendant's Title 
was likewiſe by Judgment againſt the Heir \ 
on a Bond of his Anceſtor, and it was upon 
a Bill filed precedent to the Plaintiff's Judg- 
ment, to which the Heir pleaded: Riens per 
diſcent præter the Land in Queſtion, and 
thereupon he took a ſpecial Judgment a- 
inſt the Aſſets confeſſed (but this was 
ſubſequent to the Plaintiff's Judgment) and 
had an extend: Facias of the whole Land, 
and was put in Poſſeſſion by the Sheriff; 
and per Holt, this ſpecial Judgment ſhall 
have Relation to, and bind from the Time 
of filing the Original: But ſuch a general 
udgment as the Plaintiff's will not operate 
ay of Relation, but bind only from 
the Time the Judgment was given; and 
thereupon the Plaintiff was nonſuited. 
Wer 2 be brought for a Rec- 
ory, the Plaintiff ought to prove his Leſſor 
was admitted, inſtituted and inducted, and 
has read and ſubſcribed the 39 Articles, and 
declared his Aſſent and Conſent to all 
. Things 


x Sid. 220 


* 
24589 9 . Tntroduftion to the Law 

| Things contained in the Book of Common 
Prayer, but he need not prove a Title in 

the Patron; for Inſtitution and Induction 
upon the Preſentation of a Stranger is ſuf- 
ficient to bar him who has Right in an 
Eiectment, and to put the rightful Patron 
i Vent. 15. to his Quare impedit. But a Preſentation 
x Sid. 2 ought to be proved, and Inſtitution would 
not be of itſelf ſufficient Evidence of it, 
though it were recited in the Letters of 
Inſtitution, eſpecially if Induction or Poſ- 
ſeſſion have not followed. But Proof of a 
verbal Preſentation is ſufficient; however 

that cannot be proved by the Perſon who 
. preſented, though he were only Grantee of 
Poſt. part 6. the Avoidance. © But probably in ſuch Caſe 
Evidence of general Reputation ,would be 
admitted. S267 37> 163 SF C411 #1 bt +} 

Baſſet an! Ihe Demiſe! muſt be laid after the Title 
Baſſet, 16 accrues, otherwiſe the Plaintiff will be non- 
Dec. 174%, in ſuited; but Lord ' Hardwitke . inclined to 
Can. think that, where an Eftate was ſettled to 
A. for Life, Remainder to his firſt and o- 

ther Sons, a poſthumous Son might lay the 

Demiſe from the Time of his Father's 

Death, and that the Defendant would be 

eſtopped to ſay he was not born, by 10 & 

11 W. z. c. 16. Note; Salt. 228. makes 

a Quære Whether this Statute extend to a 

Deviſe, becauſe the Words are, Where 

an Eſtate by Marriage or other Settle- 
ment is limited,” but there ſeems no juſt 

Ground for the Doubt. ©» 
The Plaintiff muſt lay the Commence- 
ment of his ſuppoſed Leaſe to have been 
ag to the Ejectment by the Defen- 
_ dant; therefore if a Leaſe were made 27 
April Habend. a dift. 27 April wire ange 
2 8 the 


_ Relative to Viale at Niſi Prius. A 
the Plaintiff on the ſame. ay een Cope 155 
Was er till the Deſendabt ge 77925 * 
27, April did eject him, i it would be bad; 
but e Plaiukiff f is not bound to, mention 
the e Day, of-the Ouſter, Io it ap- 
1 be before the Action rought, * 
after the Term commenced. 
je 1 of a Leaſe d bene 2.7 

and that he Was poleled ti 
poſtea, ſcalicet 4nd er 2 
him; after Verdis or Plaintiff it was mov- 
255 in Arreſt of Judgment, but 1 Derla- 

tion was holden to be good, for when the: 

eclaration 1s, that, he was Sollcfled, vin r 
Tute Adimiſtonis . 2 5 el, dhe 0 4 ' ons 
Tember.2 Fac. he Was 925 4 
. 4 September 5 Jac whe i pee le 725 

grant, 20d refore.my | be 5 
This 1 cited. in 1 Sid 

and A ike Difference taken at the Bar, pi 
there it. appeared .gn. the Plaintiff's. ow | 
Ahewing, that; he entred before the ;Leaſe... ...,- 
commenced, and thegefore was a Piſſeiſor; 
but here that he cntred by Force 2 he o 
Leaſe; However, Sir O. A 22 
thought there Was No Reaſon for- 
ment: Vet I am ſtrongly -inclined to int 
that in theſe Days the Courts would in 
Support of the Aion hold the Caſe of 
Adams and Gooſe ro be good-Law, 

Demiſe laid in. 1697 inſtead of 16963 ,97 
not being come at the Time of the Trial, 
and it was holden not to be amendable after 
Verdict, becauſe it would be another Title; Str. 1211. 
and the Court will in no Caſe (either before 
or after Verdict) allow an Amendment in 

the Declaration, becauſe in Ejectment it is 


in Nature of Proceſs. 
L 4 If 


- F * 


* 


” 1 * „ 
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ee e Trtrodifiion to the Lo 
: J. 166. If there be ſeveral Leſſors, and you la 
in the Declaration uod demiſerunt, you muſt 
ſhew in them ſuch à Title that they might 
demiſe the whole; and therefore if any of 


the Leſſors have not a legal Intereſt in the 
whole Premiſfes, he cannot in Law be ſaid 


. to demiſe them, for it is only his Confirma- 
tion Where he is not concerned in Intereſt: 
6 Co. 14 b So if the Plaintiff were to declare upon a 

Leaſe made by A. and B. and it were to 

appear on the Trial, that A. was Tenant 

for Life, Remainder to B. in Fee, it would 

x Show. 342: be bad: So if A. and B. were Tenants in 
8 Common; but it would be otheryiſe if 
16G. 2. they were, Jointenants, and the Reaſon of 
the Difference is, that Tenants in Common 
we in of ſeveral Titles, and therefore the 
Preehold is ſeveral, and conſequently each 

of them cannot demiſe the whole; Bur 
Jointenants are ſeiſed per my et per tout, and 
therefore each may be ſaid to demiſe the 


z-Raym.726. whole; and Coparceners ſtand upon the 


it. ſect. 316. - WIR} © $23. * Mon | L fon 
LawofEjeQ- fame Foundation. Therefore there ought 


ments, 86. do be à different Count on the Nemiſe of 
aach Tenant in Common, or Fhey may join 
in a Leaſe to a third Perſon, and that Lef- 

ſee make a Leaſe to try the Title. 
Peterzexdem If the Plaintiff make Title in the Leſſor 
Epiſc. Min- as Lord of a Manor, who has Right by For- 
ws Mills feiture of a Copyhold, he ought to prove 
* that his Leſſor 15 Lord and the Defendant 
7. a Copyholder, and that he committed a 
Forfeiture, but the Preſentment of the For- 
feiture need not be proved, nor the Entry 
or Seizure of the Lord for the Forfeiture. 


Note; 
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Note; If the Copyholders of a Manor ReadandAt-- 
belonging to a Biſhoprick, during the Va- leo, per Os- 
cancy of the See commit a Forfeiture by i Circuit 
cutting Timber, the ſucceding Biſhop may 1 zo. : 
bring Ejectment. If an Fje&ment be 
brought againſt rhe Leffee for Years of a 
| Copy older © (relying upon the Leaſe as a 
Forfeiture) the Plaintiff muſt prove an ac- 
cual Admittance of the Copyholder z and it Raym. 726. 
will not be ſufficient to prove the Father 
admitted, and that it deſcended to the De- 
fendant's Leffor as Son and Heir, and that 
he had paid Quit Rents; for a Copyholder 
cannot make a Leaſe except to try a Title 
before Admittance; for nothing veſts in 
him before Admittance and an actual En- 
try; and therefore if after Admittance he 
were to ſurrender without making an actual 
Entry, the Surrender would be void. And 
Note; till Admittance of Surrenderee the Yelv. 144. 
Copyhold remains in the Surrenderor, and Cr. J. 31. 
if he die his Heir may bring Ejectment. | 
Note; Admittance of Tenant for Life is Cr. J. 31. 
Admittance of him in Remainder, ſo as to 

.make his Surrender good. e Sh, 
_ Copyholds are not within the Statute a- de: mo wg 
12 fraudulent Conveyanees, and there- — ph 
fore if the Plaintiff claim under a voluntary | 
Conveyance, though the Defendant claim 

under a ſubſequent Purchaſe for a valuable 
Conſideration, yet the Plaintiff ſhall reco- 


The Recital of the Will in the Copy of i Raym. 735. 
the Admittance is good Evidenee of the De- 

viſe wound the Lord or any other Stranger: 

But if the Suit be between the Heir of the 
Copyholder and the Deviſee, the Will it- 

ſell ought to be produced. 

n N A Man 


154 An turoduftion to the Law 
2 Salk, 245- A Man makes a Mortgage for V. e to 
A. who without the Mortgagor's joining 
aſſigns to B. who aſſigns to C. C. may bring 
Ejectment againſt the Mortgagor, for upon 
executing the Deed of Mortgage, the Mort- 
gagor by the Covenant to enjoy till Default 
2 Payment is Tenant at Will, and the Aſ- 
— of the Mortgagee could only Walke 
2 enant at Sufferance. 
Ibid. tamen e it has been ſaid that it would 2 o- 
Quzre. therwiſe if the Mortgagor were to die and 
his Heir enter, and then the Mortgage 
make an Aſſignment e Entry, or the 
Heir of the Mortgagor joining; for the 
try of ſuch Heir would be tortious, And 
conſequently. the Mortgagee would be out 
of Poſlelior, 'and his 1 — nment void. 

1 Ley. 25. If the Plaintiff make Title under an Ac 
ſignment of a Term by an Adminiſtrator, if 
he cannot produce the Letters of Adminiſ- 

tration, the Book of the eccleſiaſtical Court 
where the Order was entred for ve on 

| them is Evidence. Or a Copy 

Lewis 3 will be ſufficient; but the 4 enemy co 
G.. M: 19: ſhall not be permitted to give ſuch Book or 

| Les. G. H Hall 1 Co py in Evidence, until he have proved the 

deen under oy Seal of the Court 

Cr. El. 3. If a Man bring an Ej e&ment for. 100 

Acres, and make a Title — 40, he ſhall re- 

cover pro tanto: and as to the other the De- 


2 R, A. 704. fendant ſhall be found Not Guilty. So if 


8 5 be brought for a Houſe, and 
2 R. A. 719. the roof be that Part of the Houſe only is 
c 19. erected on the Plaintiffs Land by Incroach- 
3 Lev. 334- ment: So if the Plaintiff make a Title but 
to a Moiety of that for which he brings his 
Ejectment, if it be by Bill he ſhall recover; 

and ſo is the Determination in ans -- + $ 

ale ; 


| Relative 10 Trials at Niſi Prius. % 
Caſe: But Plowden in the Report of that 
Caſe fays, he found great Fault with him 
ſelf afterwards in forgetting to ſpeak to 
that Point; for he ſays the Regiſter makes 
a Difference between the Demand of an gy” 1 
Loca and of a Moiety: That Entireties 51 3 
are firſt to be demanded in a Writ, and fl 
that: if a Man were to bring a Writ of En- 
try ſur Diſſeiſin for one Acre, and the 
Tenant plead ne diſſeiſa pas, and the Jury 
find that he had a Right to a Moiety and 
was diſſeiſed of that, and that the Tenant 
had good Title to the other Moiety, he 
ſhould. recover nothing, becauſe he might 
have another Form of à Writ for the Moie- 
tys but ſays he, if it were found that he 
Was diſſeiſed de dimidio ditt. acr et nient plus, 78 
then he ſhould have Judgment for that, for 
that is ſeveral, and it appeared probable to 
him that the Suit ſhould abate for the whole 
in this Caſe upon a Bill, as it would upon 
an original Writ, if Exception had been 
taken to it. E Hr ee 
But this Defect, even in the Caſe of a 
bing: is now aided after Verdict, by 18 | 
It has been ſaid, if a Man bring Eje&- 3 Lev. 334- 
ment for one Acre of Land in D. and S. Qzre. 
and the whole lies in D. he ſhall recover: 
But if an Ejectment be of the tenth Part of 
a Meſſuage in the Pariſhes of B. and C. and 
it appear on Evidence that the whole Meſ- 
ſuage lay in the Pariſh of B. the Declarati- 
on ng preciſely of the tenth Part of an 
entire 'Thing, the Evidence will not main» 
camar, - 345 13M; Gehe 
Ejectment will not lie of 20 Acres of Salk, 254. 
Arable and Paſture, without ſhewing eee 
2 mu 


— 


| 
[ 
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11 Co. 35: much of each: Nor will it lie of a Cloſe of 


| Holdfaft and Meadow called — Lees, containing 
$ 


OP 10 Acres more or leſs, becauſe the Cer- 
Cr  Tainty of Acres ought to appear in the De- 
Savil's Caſe, elaration; nor will it lie fora Cloſe contain- 
11 Co. ing three Acres, without aſcertaining whe- 
ther-Arable, Meadow or Paſture. | 
Co. L. 199, If one Tenant in Common bring Eject- 
b. ment againſt another, he muſt prove an ac- 
tual Ouſter, becauſe otherwiſe the Poſſeſſi - 


3 and on of the one is the Poſſeſſion of the other; 
Brydon, 


E. C yet Quære Whether of late they have not 

G. 3: S. P. conſtrued the Confeſſion of Leaſe, Entry 
and Ouſter ſufficient? Sir Thomas Abney was 

of that Opinion, in a Caſe reſerved from 

Ca. K. B. off the Oxford Circuit, 17443 and it ſeems 


657. reaſonable, as the Court will upon Appli- 


cation rule that there ſhall be a Confeſſion 

of Leaſe, Entry and Ouſter, in Gaſe it ſhall 

appear to be an actual Ouſter upon Evi- 
dence at the Trial, otherwiſe not. 
Co. L. 199, Note; Receiving the whole Profits is no 
b. Ejectment. So the levying a Fine of the 
23 7 401 whole Land. So the not conſenting to have 
857. the Rents raiſed. W 2 * 
Smith and Though the Defendant confeſs Leaſe, 
Man, Tr. 2: Entry and Ouſter, yet he may deny that he 
S. a. ona is in Poſſeſſion of the Premiſſes for which 


Caſereſetved the Plaintiff goes, and put the Plaintiff 2 
on proving it; and if he cannot, he will be 
nonſuited. | 4 

Ibid. And in Caſe the Landlord have been 


made Defendant inſtead of his Tenants, the 
Plaintiff myft prove the Tenants in Poſſeſſi - 
on, for the Defendant does not by .entring 
into the Rule. confeſs himſelf to be Land- 
lord of any Premiſſes, but of ſuch as m_ | 

ws Ad. 6 | ns n 


— 
1 * 
- i % 
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in the Poſſeſſion of ſuch Tenants. How - Doe ex dem. 
ever it has been ſaid, that if there be but Jeſſe v. Bac- 
one Defendant as Tenant in Poſſeſſion, the gur M. 30 
Plaintiff need not prove him in Poſſeſſion, N Sine 
becauſe if he be not, why did he enter into 
the Rule. bs. 5 
If the Defendant prove a Title out of 
the Leſſor, it is ſufficient though he have 
no Title himſelf; but he ought to prove a 
ſubſiſling Title out of the Leſſor; for pro- 
ducing an ancient Leaſe for 1000 Years 
will not be ſufficient, unleſs he likewiſe 
prove Poſſeſſion under ſuch Leaſe within 
rwenty Y ears. ! 
So if the Defendant produce a Mortgage Wilſon an? 
Deed, where the Intereſt has not been paid Witherhy, 8 
and the Mortgagee never entred, it will dar a Cx. 
not be ſufficient to defeat the Leſſor who * 
claims under the Mortgagor, becauſe it will 
be preſumed that the Money was paid at 
the Day, and conſequently that it is no ſub- 
fiſting Title; but if the Defendant prove 
Intereſt paid upon ſuch Mortgage after the 
Time of Redemption, and within twenty 
' Years it will be ſufficient to nonſuit the 
Plaintiff. _ IN : 

The Defendant produced a Mortgage for Farmer ex 
Years by Deed from the Plaintiff's Anceſ- dem. Earle v. 
tor, upon which was an Indorſement in hc mogen & a, 
verba, Received of Mrs. M. O. Fool. on Cs? 

| « the within recited Mortgage, and all in- 
| © tereſt due to this Day 3 and I do hereby 
| ce releaſe to the ſaid M. O. and diſcharge 
| «© the mortgaged Premiſſes from the. ſaid 


ö “ Term of yoo Years.” On a Caſe reſerv- 
ed the Court held, 1. That theſe Words 
. amounted to a Surrender of the Term. 2. 
1 That ſuch Surrender might be by Note in 


Writing, 


I 


l. Introduftion 16 the I 
Wiiting, by the Statute of Frauds. 
TDhat a Note in Writing was not required 
do be ſtamped. 
By 21 H. 8. c. 5 4 Termor may enter 
Wi — after the Habere facias ſe —_ 
on a common Recovery, and give his Term 
in Evidence upon an Eje&ment brought 
2 Raym. inſt him; but if the Defendant be a 
1294. Ser er to che Term, he is not within the 
E- of the Statute, ſo as to give the 
| Term of a third Perſon in Evidence to fal- 
fify the Recovery againſt bienſelf, or thoſe 
under whom he claims. 
Birchmanand Where the Leſſor of the Plaintiff" is an 
Wright, E. Infant, or reſides abroad, the Court will 
1734 upon Motion ſtay Proceedings till a real 
Leſſee is named, or Security pea: for Pay- 
| ment of the Cofts. 
Salk. 255- The Court will always ſt Proceedings 
upon a ſecond Ejectment, till the Coſts of 
x it firſt are 5 5 though it were brought 
Dutcheſs of in a different a Big 90 where an Eject- 
Hamilton's ment was brought on the Demiſe of Huſ- 
* E. 14 band and Wife, in which they were non- 
. ſuited, after the Husband's Deark the Wife 


* 
* 
K * * as + *% * 


bringing a freſh 8 the Court ſtay- 


ed Proceedings till the Colts of the former 
pp Nonfuir were paid. 

Odie and If an Ejectment be brought i m order to 

Preſton, B.R. try the Validity of a Will, and a Parcel of 


M. 27 Car. 2. Land is inſerted in the Declaration to 


which the Plaintiff has an undoubted Right, 


(as Copyhold Land where there is no Sur- 
render to the Uſe of the Will,) and the 
* Defendant not obſerving it confeſſes Leaſe, 
Entry and Outter for the whole, the Plain- 
tiff ſhall not on this Account be excuſed 
from the Coſts, but the Court will give 
the 


A. "a 
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Relative. to Trials at Niſi Prius. 159. 
the Defendant Leave to retract his Confeſ« 
ſion as to chis Parcel. n 

As in this Action more frequently than 
in any other the Legitimacy of the Parties 
comes in Queſtion, it may be proper in this 
Place to take Notice, that it is the Practice 
to admit Evidence of what the Parties have 
been heard to ſay as to their being or not 
being married, and with Reaſon, for the 
f Preſdtoption arifing from their Cohabitati- 
on, is either ſtrengthened or weakened by 
ſuch Declarations, which are not to be 
ven in Evidence directly, but may be aſ- 
Lade by the Witneſſes as a Reaſon for 
their Belief. | Sik: $95 $02 
In May and May which was tried in K. Hil. 17 G. z. 
B. at Bar upon an Iſſue directed out of 
Chancery, the PFeamble of an Act of Par- 
liament reciting that the Plaintiff's Father 
was not married, and to the Truth of 
which he was proved to have been ſworn, 
was given in Evidence, yet upon Proof of 
a conſtant Cohabitation, and his owning her 
upon all other Occaſions to be his Wite, 
the Plaintiff obtained a Verdict. 


o 


In Penuril and Pendril, Hil. 3 G. 2. Lord 
Raymond would not ſuffer the Wife's De- 
clarations that ſhe ſhould not know her 
Husband by Sight, Cc. to be given in Evi- 
dence, till after ſhe had been produced on 
the other Side; the Fact of the Marriage 
not being diſputed, but only the Legiti- 
3 ; . 
In the ſame Caſe the Ch. Juſt. admitted "I 
Evidence to be given of the Mother's be- 1 
ng a Woman of IIl-fame. xi 
In Lomax and Holmden the Marriage be- 6 G. 2. at 
ng proved, and Evidence given of the Bar, Str. 940. 
Husband's 
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 Husband's being frequently in London where 
the Mother lived, ſo that Acceſs muſt be 


preſumed, the Defendants. were admitted 


| by give Evidence of his Inability from a bad 


Carth. 225. 


Cr. ] 341. 


7 


gitimate. 


Jabit of Body; but their Evidence going 
only to an Improbability; and not; to an 
Impoſſibility, it was thought not ſufficient, 
and the Plaintiff had a Verdict. 

In Jones and Bow, the Defendant by way 
of Anticiparion to the Evidence the Plain- 
tiff was about to give, moyed. the Court 
that the Plaintiff ought not to be allowed 
to give Evidence of the Marriage of Sir 
Robert Car to J. S. under which he claim- 
ed, becauſe there was a Sentence in the 


Arches in a Cauſe brought againſt her Cauſa 


Jactitationis Maritagii, that there Was no 
Marriage between them; but that they 
were Poe one of another; and upon De- 

bate the Court were all of Opinion, that 
this Sentence whilſt unrepealed was con- 
cluſive againſt all Matters precedent. | 

It is not preciſely ſettled what Length 

of Time ſhall be allowed for a Woman to 
go after her Husband's Death. Ty. 18 E. 
1. Rot. 13. becauſe a Feme went eleven 
Months 4 the Death of the Husband, it 

was reſolved the Iſſue was not legitimate, 
being born poſt ultimum tempus mulieribus 
pariendo conſtitutum. But in Alſop and Bows 
trell, where the Husband died 23d March, 
and the Child was born the yth of January; 
upon Proof of the Mother having been 
hardly dealt with, forced to lie in Streets, 
Se. and upon an Examination, of Phyſici- 
ans, the Court held the Child might be le- 
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Alike u nun 6 Nis Prius. | 161 | | 


Note; the Rule quod non eft juſtum aliquem Salk. 120, 
mortem facere Baftardum holds Place on- ＋. — 5 
y in the Caſe of Baſtard eigne and Mulier Co I. > . 
uiſne. Bur if H. marry. a Woman, and 
that Woman marry again, living H. the 
laſt Marriage is void without any Divorce, 
and the Jury halt try the Fact which 
| proves it not a Marriage. 
N. B. By 16' and 17 Car. 2. c. 8. No | 
| Execution ſhall be ſtayed by Writ of Error 
after Verdict and Jadgm ent ——— un- : 
leſs the Plaintiff in — become bound to | | 
the -Defendant to pay the Damages and 
Coſts in Caſe the Judgment be affirmed, or 
the Plaintiff diſcontinue or be nonſuited, 
and a Writ ſhall iſſue in ſuch Caſe to en- 


quire of the meſne 8 and e 1 7 Ante. 
any Waſte: * | 
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Oft the Writ of Right. 
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| the 32 H. 8. c. 2. No Perſon ſhall | 
c have a Writ of Right of the Poſſeſſion I 
s ot his Anceſtor, but within threeſcore 4 
s Years, nor of his own but within thirty 1 
ö Vears. | 
» A Claim or Entry to prevent the Statute Salk. 285. 9 
5 muſt be upon the yo unleſs there ſhall 1 
n be ſome foocial Reaſon to the contrary. a 
„ Note The Poſſeſſion of one Jointenant i 
1. is the Poſſeſſion of mother, ſo far as to pro- = 
c "ome the eee | | 
85 | 
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of Ks v tit of Fonteden ſt 


Y 21 Jac. 1. 0. 16. All Writs of For- 
medon ſhalt be: ſued within 20 Years 
next after the Title or Cauſe of Action frrft 
deſcended, or fallen, with 4 Proviſo that if 
the Perſon entitled to ſuch Writ be, at the 
Time of the ſaid Righr firſt deſcended or 
fällen, within zr Years, Feme Covert, Gs. 
then ſuch Perſon and his Heirs may, nor- 
| wit the faid 20 Years be expired, 
_y his Action ſo as it be withit ten 
cars, Ofc. 

2 R A. 676. mf ke Tenant plcad that A. ue done pas, 
| pe. 13- it is not ſuffigicnt for the Demandant to 
pl. 14. prove the Gift by another: So if the De- 
mandant count, of a Gift in Frank-Mar- 
riage, a Gift with a 'Remaitider in Fee is 
© not ſufficient Evidence. | 

 $Ce.88.b.) Ia x Formedon in diſtender the Demans 
dant muſt make hinfelf bfeir to him who 
was laſh ſerzed by Force of the Intail, but 

he need not mention an Anceſtor who "hap- 
pened to be inheritable, but never was ac- 
+ rally feited by Force of the Intail. 

Dy. 14. In a Formedon in Reverter the Deman- 
dant need not alledge chat all the Iffue in- 
| hericable are dead but it is ſufficient to ſay 
Bopth 153. the Donee is dead! withour Iiſue; for he is 
a Stranger to the Pedigree: But he muſt 
not omit any of his own Anceſtors who 

were ſeiſed of the Reyerſion, . 
| n 


Relative th Trials at n Ps. 104 
Ina Formedon in Revetter the taking 2 Law. 963. 
ths Profits mult be alledged boi * Donor 
and Donee: So in 4 Forgiedoun ih Kentiſh. 
der; if a Fee · fimple be demanded: Bur if 


an Eſtate Tail be demanded (as in a 
Forniedon in diſcenuer) it is fufficient to al- 


ledge & Ex wo 9 "the 1 only. 
n a diſcender by Husband Hob. 1. 
and Wife in 15 1 * "of ＋ Wi e, the Dif- 


cemt muſk be FN e to the Wife done; but 
in a Formedon in Reverter it may be laid 
-_ to the Wife, or to the Hu and and 


. Deferdant ee agg rg of I Barnes 236 
the Fieckold it! Abatetnent, Plaintiff 

refuſed to accept the Plea; N upon Mo- 
tion the Plea was ordered to be received, 
for it cannot be pfeaded orherwiſe than 1 in 
Abatetnetit. | 


CHAPTER v. 


VAMAGES in ene. are geen 2 
33 b. 
1 — 


mages will be 16078 ly muſt Rnd too 
of what- Eſtate he died ſeiſed, viz. An Eſ- 
tate in Fee or in Tail, for if the Husband 
alien, and take back in Eſtate for Life, 
the Wife ſhall recover Dower, but no Da 


mages. | 
S M2 It 


a ” \ 
4 * 
- 


ad 


dend 821, If the Jury find the Husband died ſeiſe, 
99 the f Roa the Time when, the annual 
V e the Land, Damages on Account 

of the Detention and Coſts; but if they 
find the Husband was ſeiſed but did not die 

ſo, then no Coſts or Damages, but only the 
Value of the Land; for Damages are given 

by the Statute of Merton only where the 

| Hlusband died ſeiſed, and the Statute of 
| Ghogeefer gives Coſts only where the Plain- 


Ibid. The Reaſon why the Jury are to find the 
Et Value of the Land, in Caſe the Husband 
Y died ſeiſed, is that the Court may give Da- 
| A date purſuant to the Statute of Merton, 
rom. the Death of the Husband to the Time 
Brown & Ux' of the Judgment. And if the Heir ſell to 
v. Smith. H. 7. F. and the Widow recover her Dower 
25 8 = againſt him, he muſt pay the whole meſne 
3 Profits from the Death of the Husband, 
though he have not himſelf been half the 
Time in Poſſeſſion: She is intitled by the 
Statute, and can recover ny again} rhe 
. Tenant. n of Ta 
Leon. 56, Though the Statute ſay only. that ſhe 
ſhall recover Damages to the Time of the 
Judgment, yet if ſhe obtain Judgment by 
Default, upon a Writ of Enquiry the Jury 
may give her Damages to the Time of the 
£1 Inquilſition,, unleſs ſhe were in Poſſeſſion be- 
fore by Virtue of an Execution awarded 
Au pon the Judgment by Default. The Jury 
may aſſeſs Damages beyond the Revenue, 
for ſhe may have ſuſtained mor. 
Co. L. 32. Damages muſt be after Jemand of Do -w- 
5 er, for the Heir is not bound to aſſign till 
e en ee 


— 


Relatve 1 Nia, at” Niſf Prius. ty 

— But unleſs the Heir plead tout Kent n? . 

, he! ſhall not take Advantage b of Kent. - * 
the Widows Laches in not demanding het V eo, 
Dower and though he plead zours' 110 P Ty 13.0% 
priſt, yet "ſhe ſhall Neodel Damages K:B. _—_ 

the Teſte of the Original to the eech S.. l. 

of the Writ of Entry; but if the Heir aſſign 

Dower, and the Wife accept thereof, | : 

loſes her Datvages. 0 4 MN 

Upon a Trial at Bar the Aue *.. if Corſellis ans 

there were a Demand of Dower to intitle N 

the Plaintiff to Damages; ſhe proved an ac- 28 5 

tual Demand of the Heir who was an In- 2 

, Fant, and the Court held that Dower wass 
demandable of the Heir, though he was un- 
der the Age of 14, and that the not aſſign- | 
ing of Dower, though the Infant did not 
refaſs- to do it, but was prevented by his 
Guardian, was-a\Refuſal in Law: fufficient 
to intitle the Plaintiff ro Damages. 

Detinue of Charters of the ſame Land is Hob. 199. 
a good Plea in Delay of Dower, and if the 
deny the Detainer, 250 thar del found a- 
. her, ſne ſmall loſe her Dower: 
He that pleads Detainment of Chirrets Co. 18. 

* ought to alledge what, and likewiſe: plead Salk. 252. 
that he has been alway ready to render i H. herd. 
Dower, and yet is, if the Defendant would 
deliver the '' Charters y' therefore i it eannot be 
pleaded after Imparlance. | 

The Tenant pleaded that the Dani Br. Dower, 

detained : certain Charters, c. and if ſhe 53. 

will render, Ec. then ready to render Dow- 

er, &c. the Demandant produced the Deed, 

and prayed Dower, and the Deed was ready, 

fo that rhe Coutr perceived it was the ſame 

Docd? wp in the Demandant recovered. 
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146 a eee Lins; 


| e, wg e Wife be wih Child, che Heir 
28 the Time being cannot plead Detinuo 
en, for the may keep them for the 


A 676 Arbe Defendant plead u ungue fe 
1% Demer, the may give in Evidence a aj yo 
to her Hushband, or a Surrender to him by 
one who was ſeiſed as Jqintenant with him. 
— 3 an — ide 
ent „ dhe may give a Grant of the 
15100 Rent as dvowſon in Evidence, and that 
ber Husband died the Day blen Payment 
| = Preſentment. | 
Cr. E. 503. Father Tenant for Life» Remainder to 
his Son in Tail, Remainder to the Father 
in Fee, Father and Son. were hanged out of 
o — Cart for Felony. The Father's 
* brovgks, a — Power, and up- 
ve be wngues ſrife, upon pravin 
5 Ne e e er moned: ki 
o e Mead e Jon he reco- 


tog n 


"If the, Tenant. plead = anquer accouple in 
Joial matrimanie, it not be tried by a ju · 

ix, but a Wit ſhall (he: ka the Biſhop to 
BA, Kor: 

The Defendants hoving-p Jaded m ne Angar 
FT. Cy. the Plaintiff replied a Sentence-of 
the eccleſiaſtical, Court in a Cauſe of Di- 
vorce brought by Sir V. V. againſt her 


* 6 


Charging that he Was his Wife, and bd 
*.. committed Adultery with J. R. to which 
ſhe pleaded, wy ſhe was the lawful Wife 
of the ſaid F. N. and not of the ſaid Sir W. 
V, and that after wards J. N. died, and the 


Zak 


le coming on to be heard, Ag 
did declare that the Plaintiff had been 
Wife, and was then the Widow of the ſaid 
* R. and prayed Judgment Whether the 


Defendants ; 


_ Relative to Trials at Nah Prius. 467 
4 — — Its were not eſtopped to plead ne oli] of 
a The Court held it no Eſtop - 
. iſhop's Certificate in an Action 
ween the Plaintif a0 other 8 
would have been. 09 > 
IC Iſſue be raken upon the Life or Death Dy. 105; * 
of che Baron, it ſhall hot be tried by à Ju- 65. 
ry, but by che Court, and a Day thall be 
given to the Parties to produce their Wi- 
neſſes, and preſumptive Evidence wil be 
ſufficient; but Quære Whether if it be 
found againſt che Tenant, it will be pe- 
dry 0 33 or Whether he ſhall not ple: to 
he Right of Dower. 
16 . 17 Car- 2. c. 8. Execution Malt 
ig. by Writ of Error upon 1 
udgment after Verdict, unleſs. the Plaintiff 
ome bound to pay — and Coſts in 
Cale, 41 the Judgment be or the 
Plaintiff diſcontinue, or be — and 
2 Writ ſhall iſſue to inquire. of meſae Pro- Str. 9911 
br Ju Damages by. Waſte done after the | 
rſt. Judgment. f awe. 
Note; If che Judgment be alfirmed % Roe 
Dom. Proc. and Coſts given, the Defendant Roach, E. 11 
may bring an Action on the Recognizance G. a. Ahdr, 
of Eng ſuch — e e out a n 155˙ 
0 9 5 | 


u—F „ 8 


Ec H A "Ie R I 
<5 Of Waſte, 
be . of Glouceſter, het Phain- 


| ff in an Action of Waſte is to recover 
the Thing waſted, and treble Damages. 
J M 4 If 


""" I” 


oe 19. fl 


An Introduttion to the Law 

If a Leaſe be made excepting the Wood 
and Timber, an Action of Waſte' will not 
lie againſt the Leſſee for ies, Ip it Wesen 
becauſe not demiſed. 

If a Termor aſſign his Term except the 
Trees, and after the Trees are cut down, 
Waſte will lie againſt the Aſſignee, for the 
Exception was void; but if Tenant for Life 
make a Leaſe for Years; he may except the 
Trees, becauſe he till remains Tenge. and 
is chargeable in Waſte. 

The Plaintiff declared that being! ſeiſed 
M. in Fee of a Farm called Strode's Farm, he 
leaſed the ſaid Farm to the Defendant for 
90 Years, and that the Defendant did Waſte 

in the ſaid Farm, to wit, in cutting dawn 
200 Oaks in a Cloſe, called Webs Cloſe, 
Parcel of the ſaid Farm; and on Demurrer 
it was holden certain enough, for the Decla- 
ration follows the Leaſe, and the Waſte is 
aſſigned in a particular Place alledged 1 to be | 
Parcel of the demiſed Premiſſes. 


Lauts: 1547; If the Defendant plead Nul waſte fait and 


Iſſue is taken thereupon, the Plaintiff muſt 
prove his Title as laid in the Declaration, 

for it is not admitted by the Plea. The 
Plaintiff muſt likewiſe: ons the Kind of 
W afſte laid in his Declaration, and therefore 
if he alledge Waſte in cutting Trees, and 
the Jury find that he ſtubbed them and did 
not cut them, it is a Varinnſe. 


Co. L. 158. Where: ever the Plaintiff is to recover per 


— — rr nn — — — — 
— — 2 
— — — - 
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viſum Juratorum, there ought to be ſix of the 
Jury that have had the View; therefore it 
ſeems a good Exception for the Defendant 
at the Trial, that —_ are not fi: . | View: 


ers appear. Rn 


feds ron w iT Da 


a Alm. two anay -. om conn wan va» 


— = ww : 5 > ty wc. 


: ; £ : 
5 = 


Relative to Tria ur Niſi Prius. 169 
The Defendant, upon the general Iſſue Co. L. 283, 
Nu waſte fait, may give in Evidence any 
Thing which proves it no Waſte; as that 
it was by Temipeſt, Sc. but not Tati was 
for Repairs, or that the Plaintiff gave him 
Leave to cut, or that he had repaired before 
the Action brought! Neither will it be a- 2 Iaſ. 145. 
ny Defence that a Stranger did it, for if the : 
Plaintiff ſhould not have his Actiqm of 
Waſte, he would be without Remedy and 
the Defendant may bring Treſpaſs againſt 
the Stranger, and recover his Damages. 
But it would be à good Plea to ſay that the 50 H. 4. 2. b. 
Plaintiff himſelf did its. 
If Waſte be aſſigned in three Houſes, two Cc. Car. 414, 
Gardens, & c. the Jury ought to find Da- 452. 
mages ſeverally for every of them, for if it 
be but of ſmall Value for any of them, the 
Court will. not adjudge it Waſte as to that 
part; but if the Jury give entire Damages; 
it Mall not be intended that there! were 
etit Damages in any, and therefore the 
erdict Wil be god. 20 U n nde | 3 
Ik the Plaintiff have Judgment by uh winch z. 
licit, and a Writ of Enquiry iſſue, the Jury 
ſhall enquire of the Damages, but not of the 
Place waſted, for that 1s confeſſed. But Co. L. 355 · 
after a Recovery by Default there goes out 356. 
à Writ to enquire de vaſto facto, ot nuod vaſ- 
tum prædict A. (the Defendant) ferm, ſd as 
the Defendant may give Evidence; and tbe 
Jury find that no Waſte was 'done; or If 
they find Damages only to àa ſmall Sum, the Br. Waſte, 
Plaintiff ſhall not have Judgment. 7. | 
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CHAPTER vi. 


Of Writs & Aſſize, 


RITS i are of hn Sorts, 


w Novel Difſeifin and Mort de Anceſtor; 
the firſt Proceſs is an Original out of Chan- 
cery directed to the Sheriff, commanding 


bim to return a Jury, who are called Re- 


which they ſit, and for all others in their 
proper, Gounics, bu but to be adjourned for 


Salk. $3. 
Ibid. 83. 


Co. L. 355. 


2 Lev 


. 120. 


| 11 allow 


cognitors of the Aſſize; they are to be ta- 
ken in K. H. or C. B. for the County in 


ty into C. B. The Tenant is to 
appear and = inſtantly (unleſs the Court 
im an Imparlance) on the ſame 

Day the Writ is retürnable, for the De- 


mandant is to count immediately; and 


20 if he be not ready he ſhall be non- 
ſuited, hut he may bring a new Aſſize. And 
Note; If the Defendant plead in Abate- 
ment, he muſt plead over in Bar at the 
ſome Tims and - — ſeveral — 

ants, and any ot them do not appear tne 
firſt . * i hall be taken by Default ar 

gain 

\T AN Lhe Aſſize be awarded by De- 
fault, yet the Tenant may give Evidence, 


and the Jurors find for him, but he cannot 
plead in Abatement or Bar of the Aſſize, 
nor challenge. 


An Aſſize of Novel Diſfeife muſt be 
founded upon a Seiſin in him who brings 
the Writ,” and therefore this Writ is rarely 


uſed 


— Pm i 8 


Pl: 


Relative o Wia at Miſi Prius. * 3 
uſed. nau a-days for any Thing beſide the | v3 


Recovery of an Office. It will lie as well Co. L. 47. 
far an e for Liſe as eee though the 
Statute of "Weftminfier' 2. 6. 27. mentions 
only- Offices in Fee; ut that Statute is 
mage in Affirmance of the Common Law. 

The Statute with the reading upon it in 2 
Inſt. and Vyuer's Abr. tt. Aﬀeze (A. 2.) is 
worth conſulting, but it being a Suit not 
much in Uſe, mal not tranſcribe ther 
Learning. | 1195/7 $1 

The hint need not be fo to Dy. 84. 
it is for- Land) as in other Writs, -becauſe Ct. J. 333. 
the Judgment is to recover per viſum rrrog- 
8 therefore if ax be ſo certain that the 
itors _ on che Demandant into 

Poſſe on, it is But the Plaintiff 
muſt prove his Title procifely as laid. 

If the Aſſize be brought bor an ancient Webb's Caſe, 
Office, the Demandant need not ſhew what 8 Co. 49. 


Fee pf Profit is belonging to jr, for ix hall 


be intended there is ſome but for an Office 


newly cr he.muſt What Fee or 
Profit is guanted for the": 


ecution of ir, 
for no Aſſize lies for an Office without Fee 
or rait. AN 7 
An Atze of, Novel / Difeife muſt be 
founded u an actual Sciſin : And — . 
in an Affize for the Office of Serjeant at 
Mace of the Houſe of Commons, where to 
prove the Seiſin, he proved that he went to 


— 
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the Houſe and demanded his Place, but res. I 
ceived» no/\ Fees, but that in an Action on wm i 
the Caſe po this Difturbance he recovered 7 >»! bl 
—— mages; it was holden not to be 1 
ient Proof of Seiſin, and the Plaintiff | 

was nonſuited. But in a new Aſſize, the 2 Lev. 120. 1 
mg giving in Evidence, that one com- i a 
mitted 1 

Il 


— — 
— 


D 


I! 
Mt 


- ».. compo 


* 
mo þ 


An Introduftion to the Law 
mitted by the Houſe to the Defendant, 
ed with the Plaintiff for the Fees 
(though the Defendant was in Poſſeſſion 
both before and after) it was holden to be 
a good Seiſin: It vas alſo proved that the 
Plaintiff in the Lobby laid his Hands upon 


the Mace then in the Defendant's Hands, 
and would have taken it, but the Defendant 
hindered him; and this was holden: good 


Evidence of Seiſin and Diſſeiſin, and the 
Demandant had a Verdic ce. 


39. In an Aſſme for Eſtovers to a Houſe, up- 
on Iſſue nul Tort, nul Diſſeiſin, the Defen- 


dant may give in Evidence, that the Houſe 
is fallen down. S0 in an Aſſize for Land, 
he may upon the Iſſue give in Evi» 
dence a Leaſe of the Land made to him be- 


fore the Diſſeiſin, but not a Releaſe after. 
niet 06-164 ce ene rid on 
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created Advowſon to which there has been 
no Preſentment. However, this Defect of 


not — out a Preſentment will be aided 


where it was necefſaryifor the 


by | a Ver ] 
L927 67 Plaintiff 


Nelatius to Trials at Niſt Prius. 173 
Plaintiff to prove it in order to prove the 
Iſſue; for it is not a Defect of Title, but a 
Title deſectively ſet ouỹ. 

By Viſtninſler 2. c. . If a Strangers Co. 48. b. 
uſurp upon an Infant claiming by Deſcent, 
or upon Tenant for Life, by the Curteſy, 
in Dower, in Tail, or upon Tenant for 
Veats by Demiſe of the Anceſtor, the Heir 
ſhall not be put to his Writ of Right, but 
on the next Avoidance may preſent, or if Hob. 240. 
he be diſturbed bring his Quare Impedit, in 
which he muſt lay the laſt Preſentation in 
his Anceſtor, and skip over the Uſurpation, 
for by the Statute that is to be counted as 
none to this Purpoſe; but if one uſurp on N 
an Infant Heir who comes of Age within 
the fix Months, if the Heir remove not the 
Incumbent by Suit, he is out of the Statute, Fitz. Q.Imp. 
The Infant in ſuch Caſe cannot grant the 67. 
Advowſon, becauſe he has but a Right; 
for in this Point the Statute has made no 
Change, but has left the Poſſeſſion with 
the Ulinper, only has given the Uſurpee a 
readier Action. - 1 e 

1 By the 7 An. c. 18. It is enacted, That 
no Uſurpation upon any Avoidance in a 
Church, Sc. ſhall diſplace the Eſtate or 
Intereſt of any Perſon, but he may preſent, 
or maintain his. Quare Impedit upon the next 
or any other Avoidance (if diſturbed) not- 

withſtanding ſuch Uſurpation. And if Co- 
parceners, — or Tenants in Com- 
mon, make Partition to prefent by Turns, 
each ſnall be adjudged to be ſeiſed of his 
ſeparate Part ro preſent in his Turn. 

If the Iſſue be found for the Plaintiff, 
the Jury are to enquire firſt, Whether the / 
Church be full; ſecondlv, Upon whoſe Pre- 

r {cntment zz 


. 


cording to Mifmin: Z. c. y. before which no 
Damages 
tuxe, it fix Months p 


6 Co. 52. 


Lit. Rep. 1. 


| 48 Introduftion: m te be Lath 
en thirdly, How. ſincc it was 


void fourthly, Fhe yaarly Value: z| which 
being found, Damages are to be given ac- 


were —— — Ro Sta- 

ſturbance 
of any, ſo that the — do gen to the 
Church, and the very Patron lofeth his Pre- 
ſentation for that Time, Damages ſhall be 


awarded to two Years Value of th © Church; 
and if ſix Months bg not paſted; but che 


Preſentment be deraigned within the ſaid 

Time, then es ſhall be awarded to 

the Half Year's Value of the Church. 
Note ; the Plaintiff ſhall recover no Da- 


mages where the Church — void; and 


if the J a Remittitur d 
— — 2 be —— be Damages are 
to — recovered. againſt the Diftuebor; and 


therefore if the Incumbent counterplead the 
Title of the Plaintiff as well as the Patron, 


the Plaintiff ſhall recover the Value as ell 


againſt hit as againſt the Patron. But no 
Damages ſhall be recovered a 
op, Where he elaims only as Ordinary. The 
King is not Within the Statute, becanfe by 
his rorogative Ron cannot loſe Ins Preſen- 


tatiom. 
By Weſtminſter 2 1. 4. 30. The Judge of 
Ni Prius has Power to 2 be Jung os 


medintely z yet if he do not, upon the Ne- 


turn of the Poſea judgment may be given 


by the Court to which the Return is made. 

If a Retainer as Chaplam' to à Perſon of 
Qualit = necefiary 
of a — 4 the Rerainer entred in the 
laber 4 Paeulties is not good, but the 
Oath of * Perſon who has ſeen the Re- 


tainer 


ſt the Bith- 


to be proved, Evidence 


=; 


S858 2 


22 
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tame? under the Hand and Seal of the Per Cr. J. 93. 
If the - 7 — — may 
preſent by Lapſe, if the fox Months incur 

_ — 3 _ bein — wy — cannot 
take Advantage of any e; and as he is 
(bound, ſo the Metropolitan and the King 
are bound. | | 

- The Rule, That when the Biſhop is Hob. 201. 
. natned in the Pruare Impedit, he ſhalt not 
r oy is to be underſtood with 


ome Reſtriction, i. e. Thar there has been 
an actual Diſturbance before. the Action 
brought, for elſe rhe. Biſhop ſhall not be 
onſted-ob his Right of Preſentation by Lapſe. 

The Courſe to ſtop Strangers from pre- C. J. 93. 
ting pendente brevi, is to ſue a Ne admittas 
to the Biſhop, and if the Biſhop then admit 
the Clerk of any other hanging the Suit, 
and the Plaintiff recover, he ſhall have a 
9: Incambravit, and thereby remove ſuch 
Perſon fo admitted, and put him to his ©. 
peut. But if he ſue not a Ne admittas, 
if che Incumbent of a Stranger come in by 
good Title pendente brevi, he ſhall bar him 
in 2 Sei. Fa. and ſhall hold ir, and therefore 
if the Jury find the Church full by the Pre- 
ſentment of a Stranger, a Writ ſhall not be 
awarded to move the Incumbent without a 
Sei. Fa. firſt iſſued out. 1 

By the 21 H. 8. c. 13. J 9. H any Perſon 
having one Benefice with Cure of Souls, of 
the yearly Value of 8 J. accept and take any 
other with Cure of Souls, and be inſtituted 
and inducted in Poſſeſſion of the ſame, the 
firſt Benefice ſhall be adjudged to be void. 
By the Inſtitution to the ſecond Benefice, 4 Co.Dighy's 


the Air is void by the OO _—_ 3 Hob. 166. 
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and therefore the Patron may take Notice 
and preſent, yet no Lapſe will incur with+ 
out Notice until ſix Months after Induc- 

s tion, and that only in Caſes within the Sta- 

ä Wer 372mg RIPE + EARN! 

1 2 1 of x _ c. 12. No Title 2 by 
eilw. 49. b. Lapfe ſhall accrue upon an privation, 
but after ſix Months er Necid e ſuch 
Deprivation given by the Ordinary to the 
Patron. The Law i the ſame upon à Re- 
ſignation: But in Caſe of Peath no Notice 

| U en: 
2 Inf. 36. Note; The Computation is to be accord- 
ing to the Calendar, and not the Lunar 
Months, and the Day the Church became 

void is not to be taken into the Account. 
Bp. of Meath W here the Inſtitution takes no Notice 
2. Ld Bel- of whoſe Preſentation, it has been ſaid that 
field, Tr. 21 the Party may give Evidence of generil Re- 
* putation; for a Preſentation may be by Pa- 
rol, and what commences by Parol may be 
tranſmitted to Poſterity by Parol, and that 
creates a Reputation: Vet as it is a ſingle 
Fact which is not the Subject of Notoriety, 
ſuch Evidenee feems to be mere Hearſay ; 
and it differs from the Caſe of proving a 
Marriage, for there the: Reputation ariſes 
from the Cohabitation; ſo of the Retainer 
of a Chaplain, from his acting as ſuch; ſo 

of Filiation, c. nn 

1 Barnes 2. By 12 An. c. 14. Papiſts are diſabled to pre- 
Bauch a Com- ſent to any Benefice, and the Right of Preſen- 
miſſion ade ration is given to the Univerſities, and the 
. Statute enacts, that where any Quare Impedit 
* is brought either by or againſt the Univerſity, 
the Court may upon Motion make a Rule 
requiring Satisfaction upon the Oath of ſuch 
Patron and his Clerk (who ſhall conteſt the 
| Foy Right 


in open 
Affi davi 
Truſt or * — relating to the 2 entation 


, whom; and the Cole nay —— the Ceſt3 


 Relativd. toi Buam at. Nit Prin © © 9p 
Right of the Univerſity by Examination 
- e 22 wy, amiſhon, or by 
order to' diſcover any ſecret 


in Queſtion 4 and if it * 
Patron is a Truſtee, he ſh 


that the 
diſcover for 


qui Truſt to appear make the Declara- . 
tion, Wc. I 

By 3 H. 7. c. 10. If the Defendant bring 

rit of Error, and Judgment be'affirm- 
yo the Plaintiff mall recover his Coſts and | 
Damages for bis wrongful Delay. | 
By Virtue of {this Stature t Court of Cr. J. 145; 
King's Bench hive upon a "Writ of Error, 75 
awarded Damages according to the 3 
lue of the Chufeh found by the Verdict: - 
Bur as the mn — es which the Plaintiff a Str. 9813 
ſuſtains, is on ing kept out of the 
7 Hot * le 


Half Year's” Intereſt on 
ny ſeems to be all he | 18 e to. 


wiſh , _ 8 ** : * 8 7 1 . 7 3 * . 4 . — 
9 1 2 ”y 1 — - * 0 5 «, op „ — 4 RN. 2172 * 
% ͤ⁴uU¹U¹ñnßÿdw oats —— 
© e _ 1 . F _— U — 


x 
| 
| 


78 


rg L Commerce. ad Inter- 

TEE , courle IT the very Eſſence of do- 
8 3 but if there were 59 Method of 
Wpelhng ; > Faithleſs to. keep: their En- 
= elt Intereſt is ſo prevalent, 

1:2 echt Nerz, e be adhered to, and 


e e n 


Pp "2x R 7 I. 


© Gonnining o NR. 


n 


or Addons founded 
meh 


rens T IN 


Se 


* Wade: 


pon Con- 


— 


Chief n Socber, would entirely 


fail, unleſs its Laws were ſo framed as to 


bind its Members to a ſtrict Performance 
of their Contracts, hy compelling them to 


make an a 


1 e Breach 


of them. . 


Hence r new 
om thoſe hey sf of in the fi 
Part of this Work, and 


different 


ok 


2 


1. Account. 
2. Aſſumpſir. 


3. Covenant. 


4. Debt. 


"if 


Seer. ob Adtions i 


are Actions 


founded upon Contract: Such are Actions 


CHAP. 
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HE Action of Account is of late 
1 Years but rarely uſed, therefore 1 
ſhall ſay very little upon it. At Common 
Law it lay only againſt a Guardian in So- 
cage, Bailiff or Receiver, and'in Fayour of 
Trade between Merchants. The 13 Ed. 3. 
c. 23. gave it to the Executors of a Mer- 
chant; the 27 Eg. 3. g. f. to the Execu- 
tors of Executors, and 31 Ed. 3. c. 11. to 
Adminiſtrators. And now by the 3 & 4 
Am. c. 16. it may be brought againſt the 
Executors and Adminiſtrators of every 
Guardian, Bailiff and Receiver, and by one 
Joinitenant, - Tenant in Common, his Execu- 
tors and Adminiſtrators againſt the other, 
# Baliff for receiving more than his Share, 
and againſt their Executors and Adminiſtra- 


tors. [ 


Ik the Plaintiff in his Declaration ſay not Jaggard ©: | 
by. whoſe Hands, if the Defendant demur Flitt, Hil. 


ſpecially he Will have Judgment; for if it & 27 Cr. 2 


were by 'the Hands of the Plaintiff, the © = 
| Defendant may wage his Law; aliter if it 

were by another's Hands. gt 

In Account againſt one as Receiver by Hob. 36. 
the Hands of A. a Receipt by his Hands 
ought to be proved. But if he prove that 
A. directed the Defendant to borrow of 
another to pay the- Plaintiff, and that the 

N 2 Defendant 


\ 


A Introduftion to the Law. 
Defendant borrowed the Money according- 
ly, that is ſufficient. INDE? "i 

2R. A. 683, If the Defendant plead ne unques Receiver, 
F. 1. Brownl. he cannot give a Releaſe in Evidence, nei- 
* ther can he give in Evidence Bailment to 
deliver to B. and that he has delivered ac- 
cordingly, for though this ſpecial Matter 

prove he is not accountable, yet as upon the 

Delivery he was accountable conditionally 

(viz. if be did not deliyer over) it does not 
prove the Plea; but if the Defendant plead 

je accounted before R. and V. Evidence 

that he accounted before R. only is ſuffi - 

cient, becauſe the Account is the Sub- 

Rance. , „„ en e ee id la 

Cr. Car. 116. In the Action of Account there are two 
Judgments; the firſt is quod computer, after 

which the Court aſſigns Auditors, befara 

whom aging ſhall — allowed as a good 
Diſcharge, which might have, been pleaded 

to the Action. * mb ban 2. INIT: 

If the, Defendant | plead any Matter in 

Diſcharge ; beſore the Auditors, Which is 

denied by the Plaintiff, ſo chat the Parties 

are at Iſſue; the Auditors muſt certify the 

Record to the Court, who, will thereupon 

award a Ve. Fa. to try it; and if on ſuch 

Tarrial the Plaintiff make; Default, be ſhall 

be nonſuited, but after that he may bring a 
Sei. Fa. upon the firſt judgment. 
Per Wiles © Note; Ihe Defendant cannot in this 

Ch. J. Tr. Action pay Money into Court, as he may 
| een d 
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CHAPTER Il 
of Aſunple. 


* all Actions founded upon Contract; 
none is in more general Uſe than the 
Trion of Aſumpſit, which is founded upon 
a Contract either —_— or implied. by 


Law, and gives the Party Damages in Pro- 
ortion to the Loſs he bas ſuſtained by the 
Violation of the Contract. 


18 


There are two Sorts of — Firſt, Cr. J. 206. 


ſpecial Aſſumpſit. 

' Indebitatus Aſumpfit will not lie where 
che Debt is due by Specialty, for in ſuch 
Caſe the Specialty ought to be declared up- 
on; theretore it is — neceſſary in this 
Action to ſnew for what Cauſe the Debt 
grew due; and in Caſe it be not ſhewed, 
it will be a ſufficient Reaſon to arreſt Judg- 
ment, or to reverſe it upon a Writ of 
Error. 

The general Cauſes for which this Acti- 
on may be brought, are either, Firſt, for 


Money lent. Secondl for Money laid 
out and expended. hirdly, for Money 
bad and received to the Plaintiff's Uſe. © 


Fourthly, for a Sum certain (viz. 10l.) for 
. Goods ſold; and delivered. Fifthly, for 


Goods ſold Quantum valebant. Sixthly, for 
a Sum certain for Work and Labour. Se- 


venthly, a Quantum meruit for Work and 
Labour. Eightbly, on an Account ſtated. 
N 3 3 


a general Jndebitatus Aſumpfit. Second ly, a1 K. 


A. 8. 
it. 35. 


* 
— 


* 
7 1 
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May and And the Plaintiff's Proof ought to tall 
King, Ca. K. vith ſome of the Counts in — Declarat. | 

| on, and therefore if in an Action for Work 

| and Labour and Money lent, the Evidence 

| were that there had been mutual Dealings 

between the Parties, and that they had 

=... come to an Account, and that the Defen- 
| dant upon the Ballance was indebted to the 

Plaintiff (ex. gr. 57.) and had promiſed to 

pay, the Plaintiff ought ro be nonſuited, 

unleſs there were likewiſe a Count upon an 
infimul computaſſer. 

In Aſumpfit upon an Account ſtated, 
Proof that the Defendant and the Plaintiff's 
Wife reckoned that the Defendant had 

borrowed at one Time 40s. at another Time 
405. and at another Time-4/; and that this 
came to 8]. and that he promiſed to pay it, 
is good Evidence. And yet in ſuch Caſc 
= — of the Wife's would be - 

lowed to be giyen in Evidence againſt the 
Hudband, rr 22 
_ Upon an Indebitutus Afſſumpfit againſt ſe- 
veral, a joint Debt or muſt be 
proved; for it is different in Contracts from 
what it is in Torts, which are ſeveral, and 
in which one alone may be found guilty... 

There muſt be either an expreſs or impli- 

ed Promiſe to found this Action upon. 

Moſes v. If the Defendant be under an Obligation 

. from Ties of natural Juſtice, it implies a 

| : 33 2+ Debt, and gives this Remedy founded upon 

| Equity, quaſi ex comraftu;” as ſuppoſe a Re- 
— _ covery ona Policy on a Ship preſumed loft, 

| Thorp and which afterward appears to be ſafe: But 
| How B13 in Aſumpſi for Goods ſold, if the Evidence 

ö Weſkwinfter, be that the Defendant has agreed with the 

Holt, Plaintiff s Servant to pay him half Price, 
alk. 48. 6 which 


9 1 


- 


x Show. 21 5. 


Cu 
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which the Servant is to have to his own 
Uſe; this will not maintain the Action, — 1 
here ariſes no Contract to the Plaintiff; he | 
' might as well bring Aſumpft- againſt; one 
who ſteals. his Goods. But where a Fac» Gonzales o. 
tor to one beyond Sea buys or ſells Goods Sladen, Tr. 
for the Perſon: to whom he is Factor, an An. G. Hall, 
Action will lie againſt or for him in his own | 
Name; for the Credit will be preſumed to 
be given to him in the firſt Caſe, and. in the 
laſt the Promiſe will be preſumed to 
made to him, and the rather ſo, as it is 
much for the Benefit of Trade. 280 5 
_ However, a Factor's Sale does by the 
general Rule of Law create a Contract be- 
rween the Owner and Buyer, and therefore | 
if a Factor ſell for Payment at a future Day 
if the Owner give Notice to the Buyer to 
pay him and not the Factor, the — 
would not be juſtified in afterwards pay ng 
the Factor. Yet perhaps under ſome parti- _, - 
cular Circum — this Rule may not take 
Place: As where the Factot ſells the Goods 2 Str. 4 
at his own Riſque; (i. 6. is anſwerable to 
the Owner for the Price, though it be ne: 
ver paid) for in ſuch Caſe he is the Debtor. rb 

to the Owner, and not the Buyer. | 

And Note; it was laid down by Lord Cx Kn | 
Ch. J. Holt at Guildhall, that every Factor 514. 
of common Right is to ſell for ready Mo» _ 
ney, unleſs the Uſage be otherwiſe, and if 
he ſell upon Truſt without Uſage to war 
rant him, he alone is chargeable, and if it 
be not in a Market overt, no 3 is 
| thereby altered. 

The Defendant was Nurſe to the Plain- Thomas end 
tiff's Inteſtate, and when he died went off 4 Tr. x 
with the Money he had about him, and per a 

N 4 Parker 


— CC wi-ũ — 
1 0 1 
, 
- 


Rocheſter. Was driven to London and ſold there by the 


SN and n non fit = 248 


e e Low. 


* Ch. Juſt. an Action will well lie for 
Money had and received to the Plaintiff's 
Uſe; for (he faid) he would preſume a ſub- 
ſequent Agreement to make a Contract of 
it; and the bringing. the Action is an Ad- 
miſſion of ſuch Conſent. 


1 In 4 ang 
Ste- s Uſe, Proof that a Lamb of his 


Defendant, will be ſufficient, unleſs it ap- 
pear to have been ſtolen, for then Trover 
would be the only proper Action. 


received, where the Defendant has entred 
into Articles to account, for then the Plain- 

tiff has a Remedy of an higher Nature. 
Salk. 12. If a Sheriff levy Money upon a Fi. Ba. 
the Plaintiff or his Executors may have In- 
debitatus ' Aſſumpfit for ſo much n re- 


Str. 1027. — 7 will not lie for Money had — 


ceived to his Uſe. 
OR. Sir. 69, A. paid B. 1007. for a Bill of Exchange 


70. on a Banker, who broke before it could be 
* « Tendered,: and: he' was allowed to recover 
back the Money in an Action tor Money 

4 reccived to his Uſe. 


* Campdenand' So for a Legacy, where the Executor 


Turner, Tr. owned it lay — for the Plaintiff when- 
12 1-P ever he would call for it. 


—» as * Where a Man pays Money on a M iſtake 


Balk. 22. in an Account, or where one pays Money 
Tomkins and under or by a mere Deceit, he may bring 


Bernet. Indebitatus Aſſumpfit for the Money: But 


where one knowingly pays Money upon an 
— al Conſideration, he is particeps Criminis, 

there is no Reaſon he ſhould have his 
© Money again, for he parted. with it ys 


. 
. 
- + 
s 2 - 


for Money received to the 


\ 
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In ſuch Caſe melior eft Conditio Defendentis, Moſes and 
not becauſe the Defendant is more favour- Macferlaine. 


ed, but becauſe the Plaintiff muſt draw his 
Juſlice from pure Fountains. Therefore 
though if A. agree to give B. Money for 
doing an illegal Act, B. cannot (though he 
decke Act) recover the Money by an Ac- 
tion; yet if the Money be paid he cannot 
recover it back again. 


So if a Debt contracted during Infancy Dutch and 


fair 
has paid Money on a Conſideration not per- 
formed, Ex. gr. of transferring Stock at a 
Day certain, he may either affirm the A- 
— by a ſpecial Action on the Caſe 

r the Non- performance, or diſaffirm it by 
Reaſon of the Fraud, and bring an Action 
for Money had and received; in which Caſe 
the Jury ougbt to make the Price of the 
Stock at the Time it ſhould have been 
delivered, the Meaſure of the Damages. 
However he could not in ſuch Action re- 
cover more than the Money he had paid. 


9 . or if. Money be paid which was Warren, M. 
y won at Play: But where the Plaintiff 7 G. 1. C. B. 


The Law would be the fame though the i Raym. 89. 


Condition were illegal, for not being per- 
formed, the Defendant is under an Obliga- 
tion from Ties of natural Juſtice, to repay 
the Money: Therefore where A. gave a 
Cuſtom-houſe Officer Money to run Goods, 
the Goods being ſeized, 4. recovered his 
Money back again. 


Where the Plaintiff having pawned Plate Str. 9. 5 


to the Defendant for 20. at the end of 
three Vears came to redeem it, and the 
Defendant inſiſting to have 10. for Intereſt, 
the Plaintiff tendered 41. being more than 
legal Intereſt, which the Defendant refuſ- 

L TY ing; 


186 


As Jntroduftion to the Law 
ing, and inſiſting on the 101. the Plaintiff 


paid it and had his Goods, and brought his 


Action for the Surplus beyond legal Inter- 


eſt; on a Caſe made, the Court held that 
the Action well lay, for that it was a Pay- 


ment by Compulſion; the Plaintiff might 


that an Action of Trover would not do his 


Ante. 


have ſuch an immediate Want of his Goods, 


Buſineſs, and the Rule volenti non fit injuria 
holds only where the Party had his Free- 
dom of exerciſing his Will. In the Caſe 
of Tomkins and Bernet, the Party bad not 


paid more than was really lent, therefore 


ad no Equity to have his Money repaid, 


though the Bond which he gave for it had 


been avoided by another O 


ligor pleading 


the Statute of Uſury: But if a Perſon un- 
der the Influence of his Creditor pay more 
than legal Intereſt, he may recover it back; 


Smith v. 
Bromley, co- 
ram Manſ- 
field 1760. 


1 Salk. 27. 


for the Defendant is under a moral Tie to 


return id. wo BELLS 
The Plaintiff's Brother being a Bank- 


mph an Agent for one of the Creditors 
to 


d her that for Money his Client would 
ſign the Certificate: She gave 40). the 
Certificate was ſigned; ſhe brought Aſſump- 
fit and recovered. ET 

A. took out Adminiſtration to B. and ap- 
pointed J. S. his Attorney, who received 
Money and paid it to the Adminiſtrator; 
afterwards a Will appearing, the Executor 
brought an Jndebitatus Aſumpſit againſt the 
Attorney; and it was holden by 25 


vor Ch. 
Juſt. at Guildball, that the Authority be- 
ing void, it was a Receipt of ſo much Mo- 
ney for the Uſe of the Plaintiff on an im- 


plied Contract, for which ſndebitatus A4. 


t well lies. | 's 
—_ Where 


* ä 


— 


. E 


/ 


— 
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Where Money is paid in Purſuance of a1 Raym. 742. 
void Authority, Indebitatus Aſumpſit will lie; 
as where Sir Richard Newdigate was decreed 

by the High Commiſſion Court in James 

the Second's Time, to pay Arrears to Davy 

whom he had removed from a Donative. 

But where a Man receives Money for Staplefield 
another under a Pretence of Right, H. gr. and Yewd, 
dor Tithe, the Court will not ſuffer the lier 
Principal's Right to be tried in ſuch an Ch. J. 
Action againſt the Collector, if the Defen- *© 


dant can ſhew the leaſt Colour of Right in 


his Principal: As (in the Caſe put) by hav- 

ing been for ſome Time in Poſſeſſion. 

In 1 for Money had and received Salk. 28. 
$0 the Uſe of the Plaintiff, Proof that the 
Defendant was a married Man, and pre- 
tending to be ſingle had married the Plain» 

tiff, and made a Leaſe of her Land, and re- 

ceived the: Rent, would be ſufficient to 
maintain the Action. For though the De- 
fendant not having 4 Right to feceive, the 
Tenants were not diſcharged by his Re- 

ceipt, yet the Recovery in this Action will 
diſcharge tbe mn. 

The Caſe of Dutton and Poole is very re- 1 Vent. 318, 
markable to ſhew how far the Law goes in 33% 
giving this Action to the Party intereſted. S Th. Jones 
There the Plaintiff declared, that his Wife's 3 
Father being ſeiſed of Land now deſcended 

to the Defendant, and being about to cut 

down 1000. worth of Timber for his 
Daughter's Portion, the Defendant)promiſ- 

ed the Father, in Conſideration that he 
would forbear to fell the Timber, that he 

would pay the Plaintiff the Daughter 10001. 

After Verdict for the Plaintiff upon Non A 
Jumpſit, it was moved in Arreſt of Judg- 

131 | ment 


1 — 


1 Vent. 6. 


if the Money 


- 
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ment that the Action would not lie for the 


Daughter, but ought to have been brought 
b the Executors of the Father. But the 
urt faid it 1 have been another Caſe, 

ad been to be paid to a 

Stranger, but it is a kind of Debt to the 
Child to be provided for, and therefore af- 
firmed the Judgment. Vet in the Caſe of 
Pine and Morris, where the Son promiſed 


the Father, that in Conſideration that he 
would ſurrender a Copyhold to him, that 


e would pay a certain Sum to his Siſter, 
for which ſhe brought the Action, it was 
holden that it would lie for none but the 
Father; and the Reaſon given is, that 
where the Party, to whom the Promiſe is 
to be performed, is not concerned in the 
meritorious Cauſe of it, he cannot bring 
the Action. And therefore where the Plain- 
tiff declared, That Whereas P. was in- 
debted to the Plaintiff and Defendants in 


two ſeveral Sums of Money, and that a 


Stranger was indebted to P. the Defendants 
in Conſideration that P. would permit them 
ro ſue the Stranger in his Name, they pro- 
miſed to pay the Sum P. owed the Plain- 
riff, 'and alledged that P. permitted and 
they recovered, after Verdict for the Plain- 
tiff Judgment was - arreſted, becauſe the 
Plaintiff was a mere Stranger to the Conſi- 
deration; but a Caſe being then cited of a 
Promiſe made to a Phyſician, that if he did 


ſuch a Cure he would give ſuch a Sum of 
Money to himſelf, and another to his 


Daughter, in which it was reſolved the 
Daughter might bring an Aſumpſit for the 
Money, the Court agreed to it, and ſaid the 
Nearneſs of the Relation gave the Daugh- 
en ter 


{ 
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ter the Benefit of the Conſideration per- 
formed by her Father. tig 
And perhaps in theſe Days the other Caſ- 
es would receive a different Determination, | 
as the Courts have been more liberal than © 
formerly in extending the Benefit of this 
. e 
As this Action may be brought upon an 
implied Promiſe, it will be proper to ſee 
how far and in what Caſes a Husband is lia- 
ble on his Wife's Contracts; and the Rea- 
ſon why a Husband ſhall pay Debts con- 
tracted by his Wife, is upon the Credit the 
Law gives her by Implication in Reſpect of 
Cohabitation, and is like Credit given to a 
Servant, and therefore where they part by 
Conſent, and an Allowance is made her, it 
is preſumed that ſhe is truſted on her own 
Credit, and her Husband is diſcharged; 
therefore, where the Plaintiff, .who was an ; 
Apothecary, ſued the Defendant who liv- Todd and 
ed in Chicheſter for Phyſic adminiſtred to Stokes, 8 W. 
his W ife in London, who had been: parted 3. at G. Hall, 
by Conſent for five Years, and on Separa- Ca, * 
tion articled to allow her | 201. per Aunum, — ey” 
which he accordin —— appeared S. C. 
that the Plaintiff did not know her to be a 
Feme Covert at the Time when the Medi- 
cines were given; per Holt, if Husband and 
Wife part by Conſent, and the Husband 
ſecure her an Allowance, it is in Conſide- 
ration that he ſhall not be charged any more 
by her, and a perſonal Knowledge is not ne- 
ceſſary, ſo it be publickly known, and ſuch 
publick Notification need nat be at Lon- 
don, where the Debt was contracted, bur it 
is ſufficient if it be where the Parties lived, 
vx. in this Caſe at Chicheſſer; but if the Debt 
| were 


// / Fa in 


r 
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were contracted in ſo ſhort a Time after the 
Agreement, as that it could not be known 

at London, the Husbaud would be liable. 
But if the Husband turn away the Wife, 
he ſends Credit with her for reaſonable Ex- 
pences; to which Purpoſe the Caſe of Bel- 
ton and Prentice, M. 18 G. 2. B. R. is ve- 
ry ſtrong: The Defendant and his Wife 


a Milliner, during which Time ſhe farniſh- 
ed the Wife with many Things without 
the Privity or Confent of her Husband, 
which however he paid for, but forbad the 
Plaintiff to truſt his Wife any more: About 


twelve Months after che Defendant turned 


his Wife out of Doors, who went to the 
Plaintiff, and was by her furniſhed with 


Apparel ſuitable to her Degree; and for this 


Debt the Plaintiff brought the Action, and 

5 had a Verdict; and upon Motion fora new 
„ ail — was 2 or when wes m_ 
 - - awa»bis Wife, he gives her a general Cres 
|. - dit;:andithe Prohibition is gone and ſuper- 
Longwanth® ſeded. But if the Wife | clope from her 
Hacmore,  Husband; he ſhall not be liable, though the 


| W. ; * [Narr 1. 
— Har. Tradeſman who truſts hr has no Notice of 


Salk. MSS. the Elopement It is "ſufficient for the 
Str. 113. Husband to give general Notice that Tradeſ- 
| Salk. 118. men, {85/thould nottruſt his Wife. Though 

the Husband and Wife cohabit, yet he may 
forbid any particular Tradeſman ro” truſt 


her, and ſuch Prohibition to the Tradeſ- 


man's Servant is ſufflient. 


1 Salk. 118. Where an ordinary working Man mar- 


ried a Woman of the like Condition, and 
after Cohabitation for ſome Time left 
her, and during his Abſence the Wife work - 
ed; an Action being brought for her 2 
e | or 


| lodged ar-the ine Houſe, who was 
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Lord Ch. Juſt. Holt held, that the Money | 
ſhe earned ſhould go to keep her. 

In an Action for found and provided Harris and 
for the Defendant, Lord Raymond held that Collins, Tr. 

the Plaintiff could not give Evidence of g hed * 5 
Meat found for the Defendant's Wife wo 
lired ſeparate from him, but the Plaintiff 
agreeing not to bring another Action, he 
left it to the Jury. . r r 

But where the Plaintiff declared that the Roſs andNo ) 
Defendant was indebted for Meat, c. found el, E. 3i G. 
by the Plaintiff at the Defendant's Requeſt 2. C. B. 

and on Evidence it appeared to be found 

for the Defendant's Wife at his Requeſt in 

his Abſence; upon a Caſe reſerved it was 
holden, that a Delivery to the Wife at the 

Husband's Requeſt, is in Law a Delivery 

to the Husband; though it was ſaid that 

it would be wrong in the Caſe of a third 

Perſon. 21. N n TT * 
Before I quit this Point it may be neceſ- Manby and 

ſary to obſerve that even Cohabitation is on- Scott, 1 Lev. 

ly Evidence of an Aſſent of the Husband, . 

and therefore in a ſpecial Verdict the Jury 

ought to find the Aſſent, and not the Co- 

habitation, So they ought to find the Goods 

neceſſary and convenient ſor the Husband's 

Eſtate as well as Degree, for a High De- 

gree may have a low Rſtate. | 
The Plea of 22 accouple in loyal Ma- Norwoodane 

trimonie, is good only in Dower and Ax 1 

peal; and if pleaded to an Action on the G. a. K. B. 

Cafe. for a Debt contracted by the Wiſem 

on Demurrer the Plaintiff will have Judg- 

ment. | OA.” 

Having ſeen how far the Husband is lia- 
c ble to pay the Wife's Debts, it may not be 
t, improper to ſhew how far he may be _ 

N | rte 


td i 


U N 
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Salk. 114. Aedley her Conti, and he is intitled to 
whatever ſhe earns during the Coverture, 
and therefore he alone muſt Aſumpfit 
for Work and Labour done by is Wite, 
the Promiſe in Law being made to him; 
el J 77. but if there be an dos prog Promiſe to her 


they may jon. 
Strutville v. Where a Woman magried a om Huf- 
=, M. 4 band, living the firſt, and the ſecond not 
I rivy : As to whiat ſhe acquires by her La- 
- OR. Str. 38. our during Cohabitation; the ſecond Huſ- 
| band will be entitled to ir, as ** will be 
| eſteemed a Servant to him. ee 
Str. 1094, In an Action for Wages carded by the 
| | Wife; Lee Ch. juſt. refuſed: to let the 
| | Wife's Confeſſion of a Receipt of 201. be 
_ given in Evidencſdſſe.. 
i} Randulph v. Caſe upon four; ſeveral Promifcfone of 
| Regendo, P. Which was upon a; promiſſory - Note, to 
| 1G. 2. which the Defendant demurred, and the 
if " Yan Plaintiff had Judgment; to the other three 
| TY s Counts he pleaded Non  Aſumpfitz at the 
9 Trial the Plaintiff would have reſted his 
q Q.aſe upon the Count for Money lent, and 
< offered the Note in Evidence but Eyre 
Ch. ſuſt. would not allow it, becauſe that 
N would be to charge the Defendant twice 
1 | for the ſame Note; the Plaintiff then would 
| have given Evidence of Goods ſold and de- 
= Uuyvexred, which was likewiſe refuſed, it ap- 
| pPeearing that the Ne Was Sen for t 
1 , ſame Goods. 
= EPS However, 6 condenſes upon Aſuny- 
4 Eins, M. 13 fit: for Money lent, the Plaintiff may give a 
lf — i. Str. 779 ote from the Defendant in 
1 Lvidence, for the 3 & 4 Ann. c. 9. which 
enables the Plaintiff to declare — the 
Nee is only a mme Reme 


| 
| | | 1 - An 
| : | 
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be Bin was fled. Ter in Ludi and Da 


Relative. 10 Trials at Niſi Prius. 


.  Affumpfit upon a Note of Hand dated the Hollingworth 
loth of September, payable two Months af- v. © bompſon 
ter Date, the Memorandum was general of 
Michaelmas Term; and upon Objection ta=*,-; -- 


ken that the Suit was commenced before 
the Cauſe of Action accrued, the Plaintiff 
was nonſuited /ed Quære, for in Proger's 


Caſe, 2 Sid. 332. on a Trial at Bar, where 
the Declaration in Liectment laid the Leaſe 


to be dated after the firſt Day of Michaelmas - 


Term, and the Declaration was of the ſame 


Term, it was holden: to be Matter of Evi- 
dence when the Bill was filed, for if the Bill 
was in Fact filed after the Day of the ſup- 
poſed Leaſe, all is well. 80 in Dobſon and 


Bell, 2 Lev. 176, in Trover, the Oonverſi- 
on was laid to be on the firſt Day of Eaſter 


Term, and the Declaration was of the ſame 
Term; Verdict for the Plaintiff and Mo- 
tion in Arreſt of Judgment; but upon mak - 
ing it appear that the Bill was filed, and 
Declaration delivered after the firſt Day of 


the Term, judgment was entred without 


any Amendment; for though the Declarati- 


on being general relates to the firſt Day of 


the Term, yet the Bill being filed at a Day 


after, all relates to the filing of the Bill b7 


the Courſe of tbe Court. So in Tatlow 


or Caſtle v. Bateman, 2 Lev. 13. upon like 
Mosen in Trover the 'Courr Aid. itt was k 
well enough if the Bill were filed after the 
Cauſe of Action accrued, for no Action can 
be depending, nor Declaration delivered, 
until the Defendant be in cuflodia Mareſc. 
and that is never till Bill filed, and it was 
referred to the Secondary to examine when 


G. Hall i752, 
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3 Lev. L 50. - At 


„eli an Aftion ſor a malicious Proſecution, 


ebene the; Day of Acquitzal was hid to be 


after Miohanimns Term b. began, and the Me- 
of Miabaelma Term; 
en Motion the Judgment was arreſted; but 
chere it was not ſhewed that the Bill was 
filed after the firſt Day of the Term. 


Mortis .  @ In Trover the Declaration was of 
' Harwoodand 


which! 8th April, the Demand 
a h, Mic. was the'gth April, but the Plaintiff provi 
3. that the Win was not taken ry till 21 
3” Maj, be obtained a Verdict; and on a'Cafe 
tech the: Court held that Re ſfiould not be 
prevented by the Fiction of Relation from 
 ſhewinb chic: reał Truth of his Caſe. 
mon Law it was bolden that A- 
would lie for! Rent on an express 
Promiſe, but not upon an implied Promiſe, 
and ſuch: exprefs Promife muſt: have been 
made iat che UNE: Mer ny the: Lenfec— 
Hut now 203 T6113 155 $3 
By 41 &. K. 6 * Whbrre be Agrecuizot 
is not by Deed; the Kandiord) may bring 
Cafe for the Uſe and Occupations; -and if in 
Evidente any Farol Demiſe or Agreement 
(not being by Deed) whereon a certain Rent 
is reſerved; do appear, the Pluintiff ſhall 
not thereloro? be. nonſuited; but may make 
Uſe thereof as an Evidence. r the Nun. | 
tum of the Damages to be recovered. Nad 
by the ſumè Act, if Tenant for Lif die be- 
fare oro the:Day on-which any Rent was 
made payuble, upon any Leaſe which de- 
termined on the Death of ſuch Tenant for 
Life, hibExevutors' ay in an Actiom on 
the Caſe recover: the Whole, or a 1 
* Ts to che ef 
uc 
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ſuch Tenant for Life lived of abs, laſt Year 
or Quarter of a Fear, in which the ſai 
Rent was growing due. 


21 
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An Executor brou Ats an Action 1 Rent ss. 14713 


due to his Teſt 9 — his, Life- time, 
for other Rent, dug. in his on Time, and 


there was anorhber Count on a,Pyautum me- 
ruit for the Rent of another Meſſuage, in 


which he "had. not declared ax — l 
After Judgment b 4. N a Writ off 5 


Enquiry execute ar + 6 Error bro br 
5 Was reverſt ee. ee , 
mands were mene 1 but —— it 


would have been helped by a 4 Verdict, be» 


cauſc for Rent due in his. oẽ¹n Time he 
need not declare as Executor, and there 
if 1 5 had been ries . Judge ought — 
to have permitte to 1 Rent due 
to himſelf in his own 


Ri 
In $4 for Uſe fe, and 1 . . AN of an Lewis and 


l 


Pac . — Nil baluit in Tonmentis * 
and upon urret the Court held it not a 


ood. Plea,, N it would be upon a-Leaſe at won 4 


Law, becauſe there — 
ſuppoſed: to have. paſſed from the Leſſor; 
but here the Court, muſt take it that there 
was an expreſs Promiſe, and: therefore if the 
1 es bad an. itable Title, or no Title 
et if Lad efendant have en — oyed by 

ans wg of the, Plaintiff; it ig 22 


it is not neceſſary for the Plaintiff — a 
a i 85 is his dp 2 5 4 more than in . 


"Dag Faye were the 


of the SFB NA 1 #8 

If a. Man declare upon 2 fpecial 3 Wane uk. 
ment, and likewiſe upen a Quantum meruit, 
and at the Trial r a ſpecial 3 
ut 


Borrows, 
Mic. 126. I, 


pr Oy 
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but different from what is laid, he cannot 
recover on Either Count, not on the firſt 
becauſe of the Variance, nor on the ſecond 
becauſe there Was a eclal Agreement. But 
jf he prove a 1 * Aer en and the 
Work done, but not uant to ſuch A- 
. greement, He mall recover upon the Quan- 
rum merit, for other wife he would We be 
Mr. Keek's able to recbver at all:? As if in a Quantum 
CaſeatOxon, ygeryit for Work and Labour, the Plaintiff 
1744. proved he had built a Houſe Te the Defen- 
| dant, though the Defendant ſhould after- 
| | ward prove that there was a ſpecial Agree- 
= ment aboùt che Building of it, viz. That it 
l ſhould be'built ar ſuch 2 Time and in ſuch a 
Mẽannerz and the Plaintiff had not performed 
| — eee ver the Plaintiff . re- 
1 | er upon "tlie 6 wantum meruit, though 
| gauge =_ Pep on — of 055 De- 
| fendant might be er to leſſen t 
| rene Jv obo wg And e nr | 
| 


ali by "firſt Caſe f put, the Plaintiff ought to have 
been duffeſ ech to recover, if thefe had been 
Gordon and & —— bl ani" Indebitatis Aſſumpfit; for 
Martin, Pitzg. th6ugh ah Trfebitatus | Afinipfit will not lie 
x upon a cal Agreement till tbe Terms of 
it are performed; yet when that is done it 
faiſes a Buty, for which”: a general Indebita- 
1 Aumpfit will n 
8 Salk. 296. Upon an Aſumpſit enk in Ercan or 
| —_ Admigittrrc, the Plaintiff muſt prove his 
| Debt, thoagh the Defendant have pleaded 
| Plene admit; for ren though 
15 a Hebt be admitted yet t kim i is not; 
* | and therefore it differs frond Debt in which 
| t Show. 81. the Plea of Plene adminiſtrudil *s'an Admiſ- 
| => --="ion-of the Debt, and tl Eur ir need Hot 
1 ; 1 5 | . DIR mon 
| gen 0 t R. ft 4 2vorg tot; T 242 Nhe 


* . 


The Plaintiff cannot upon this Iſſue give Welbourne 


in Evidence a COPE of an Inventory deli- and Dew. 
e 


vered by the Defendant to the Spiritual 27” 

| Ck alk it be ſigned by him, PArItWS| Bree Ch. 

it be ſigned by the Appraiſers ; but he may Pot. | 
ive . that the De- 
endant had Aſſets, or if he give an Inven- 

tory in Evidence, he may ſhew the Goods EN, 

were under-valued, (Note, a Leaſchold Ef- 1 Barnesz40. 

tate not ſold is Aſſets ad valorem: And Aſſets Cr. J: 55. 

in Ireland are Aſſets here.) If in the In- Smith an 

ventory produced, the Article concerning Davis, M. 10 
Debts did not diſtinguiſh between ſperate G. 2 Midd. 
and deſperate, it would be ſufficient to En. une. 
charge the Executor with the whole prima * 

facie as Aſſets, and put it upon him to prove 

any of them deſperate, as if the Article 

were, © [tem for Debts due and owing, 

which I admit myſelf to be charged with 

when recovered or received.” 

And in the Caſe of ſperate Debts, the Salk. 296. 
Executor ma we oh himſelf by ſhew- 

ing a Demand and Retuſal. _ 

If Aſſets be proved in his Hands, the Co. L. 283. 

Defendant the Executor may give in Evi- | 

dence that he has paid Debts to the Value, 

and need not plead it. So he may give in 

Evidence a Retainer for his own Debr, 

or that the Inteſtate before Marriage with Sympſon and 

the Defendant gave a Bond to J. S. condi- Treſſer in 

tioned to leave the Defendant fool. and _— — 

that ſhe retained to ſatisfy this Obligation. Bar, ? 

So if Adminiſtration be granted to a Fredi. 

tor, and after repealed at the Suit of the 

next of Kin, the Creditor may retain a- 

gainſt the rightful Adminiſtrator; for where 

Adminiſtration is granted to a wrong Per- 

ſon it is only voidable, but if it be granted 

| "3 10 


4 


An Introduftion to the Law. X 


in a wrong Dioceſe it is void, and in ſuch 
_ +" "Caſe there could be no Retainer. © | 
- Salk, 39. Note; If a Man have bona notabilia in 
ſeveral Dioceſes of the fame Province, there 
muſt be a prerogative Adminiſtration, if in 
two of Canterbury and two of York, there 
muſt be two prerogative Adminiftratiqns, 
and if in one. Dioceſe. of each Province, 
each Biſhop muft grant one. - 
The Executor, on the Plea of Plene ad- 
miniſtravit, cannot give in Evidence Debts 
n _ of a higher Nature ſubfifting, but muft 
B04 plead them; it will not be improper there - 
| ore in this Place to confider how they 
Bank of Eng- ought to be pleaded. Where the Days of 
land and Payment in the Condition of a Bond are 
Morris, 9 G. p i, the Penalty is the Debt, and there - 
8 fore the ancient Method of pleading them 
was to plead them fingly, and fer farth rhe 
Penalty only; but the common Way now 
is to ſet forth the Condition likewiſe. Bur 
where the Days of Payment were not in- 
curred at the Death of the Teſtator, the 
Executor can only plead the Sum in the 
Condition, becauſe he may deliver himſelf 
from the Penalty by performing it; and if 
he refuſe or neglect to do it, it will be a 
Devaſtavit. But where the Day of Pay- 
|} | ment is . though the Executor ſet out 
1 the Condition in his Plea, yet he ſhall cover 
Affets to the Amount of the Penalty, un- 
leſs the Plaintiff reply per fraudem, and on 
Iſſue joined thereon prove that the Obligee 
offered to take a leſs Sum than the 5 
and not more than the Executor had to 
pay. If the Teſtator acknowledge a Re- 
cognizance, or enter into a Statute with 
Condition for the Payment of a lefs Sum 
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. of an inferior Kind, though the Day of 
Payment be not yet incurred, becauſe it is 
a preſent Duty, and is on Record, on Which 
Execution may be taken out without fur- 
ther Suit; but a Debt due by Obligation is 
only a Choſe. in Action and recoverable by © © 
Law, and not a preſent Duty as the other 
18. 209 * | Fat 1 
If the Executor plead 20 Judgments, he Ca. K. B. 
confeſſes Afets for above 19, and yet at his 495. 
Peril he muſt plead all the Judgments, for Salk. 312. 
otherwiſe if the Creditor pray ſudgment of 
Aſſets quando acciderint, he ſhall not be al- 
lowed for thoſe not pleaded; and if he 
plead five Judgments, and one be falſe or 
fraudulent and ſo found, he is faddled with 
the whole: Debt; ſo if any one be ill- 
P 
An Executor pleaded, that his Teſtator Cr. J. 35. 
had entred into a Statute which remained 
in Force and not paid; upon Demurrer be- 
cauſe not averred to be for a juſt Deht, the 
Court held the Plea good, for that it ſhould 
be intended to be for a juſt Debt, and he who 
will take Advantage of the contrary ought 
| a Jud DD nth 1 av 
a Judgment be pleaded, and per frau- Salk. 312. 
dem replied, and Iſſue taken Prod ade by 
Evidence it appear the Debtee was willing 
to take leſs than is recovered, it is Evidence 
of Fraud, unleſs the Executor ſhew that 
he bad not Aſſets to pay the ſame. - | 
Where upon the 15 


on t e of Plene adminiſ Mary Ship- 
travit a Verdict is found, that the Defen- ley's Caſe, 8 
dant has Aſſets to Part of the Debt; yet Co. 134. 
Judgment ſhall be entred for the whole 
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Debt, but che fi non Ce. de bonis proprli 


Bank of Eng: ought to be as to the Coſts only, and Exe- 


m,9G. 2. 


Ca. K. B. 


11. 
310. 


Hob. 178. 
Yely. 29. 


=cution ought to be taken our only for ſo 
much of the Debt, for which the Defen- 
dant is by the Verdict found to have Aſ- 
ſets. | | | F 

If an Executor ſuffer Judgment by De- 
fault, it is a Confeſſion of Aſſets ſufficient 
to pay the Debt, and therefore the Sheriff 


may return a Devaſtavit to a Fi. Fa. if he 
cannot find Goods of the Teſtator; and if 


the Executor do not plead ſuch Judgment, 


and Nul Aſets ultra to another Action, but 
admit Judgment to go by Default, it is a 
Confeſſion of Aſſets as to that like wiſe. 

But a Cognovit actionem is not a Confeſſion 


of Aſſets. 
Judgment againſt B. in C. B. who after 


Judgment enters into a Statute and dies, his 


| Adminiſtrator brings Error on the Judg- 


Ayliff and 
Ayliff, H. 2 
G. 1. C. B. 


Ante. 


ment, which is affirmed, and upon a Sci. 


Fa. to have Execution pleads Payment of 
the Statute, and Nul Aſſets ultra; and it 
was holden a good Plea; for at the Time 
of the Execution of the Stature he could 
not plead the Judgment in Bar, and there- 
fore Payment of the Statute was no Deva/- 
Favit. A I 

The Sheriff to a Sci. Fa. having return- 
ed that the Defendant the Executor had 
waſted, he appeared at the Return of the 
Writ and pleaded Plene adminiſtravit and 
traverſed the waſting: On Iſſue thereon, 
The Inventory exhibited by the Deſendant 
in the Eccleſiaſtical Court was allowed to 


be Evidence ſufficient to put the Executor 
to ſhew how he had diſpoſed of the Goods 


and Money mentioned therein. Io 
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In Strictneſs no Funeral Expences are 
allowed, againſt a Creditor, except for the 

Coffin, Ringing. the Bell, Parſon, Clerk, 

and Bearer's Fees, but not for the Pall or 

_ Ornaments. | | 

The uſual Method is to allow 51. | 
Upon the Plea of Ne unques Executor Evi- 1 Lev. 236, 
dence may be given, that the Seal of the | 
Ordinary is forged, or the Adminiſtration 
repealed, or that there were bona notabilia, 

for they confeſs and avoid the Seal; bur 
Evidence that another Perſon is Executor, 

or that the Teſtator was non compos, or that 

the Will was forged, cannot be given, for 

that would be to kalte the Proceedings of 

the Ordinary wherein he was Judge. 

If it be alledged that a ſimple Contract 
Debt is paid, the very Debt ought to be 
roved as well as the Payment. So if an 2 Show. 81. 
xecutor plead Plene adminiſtravit to an Ac- 
tion upon a Bond he muſt prove the Debts 

aid to be' on Bonds ſealed and delivered. 

ut in an Action for a ſimple Contract 
Debt on the like Plea, Proof of Payment is 
ſufficient, for if no Bond, it is a good Ad- 
miniſtration. 

Note; In ſuch Caſe rhe Creditor may i Raym.745. 
prove his Bond, and the Debt due upon it 
and the Payment of it. 

If an Executor plead Plene adminiſtravit, Arnold and 
and thereupon Iſſue is joined, the Defen- ppg gs 
dant has admitted himſelf Executor, and Evce Ch. 
therefore cannot ſhew that he only acted as 4 ; 
Agent for the Executor, for then he ſhould 
have pleaded Ne unques Executor. But if he 
give in Evidence a Retainer, the Plaintiff 
cannot object that as Executor de ſon tort he 

cannot 


202 


— 


Yelv. 137. 


* 


A Intraduftion to the Lom 
cannot retain, without ſhewing the Will 


and, who are rightful Executors,  _ 
If a Man bring an Action againſt an Exe- 


cutor de ſox tort he muſt declare againſt him 


as Executor of the laſt Will and Teſta- 


Atkinſon and ment; therefore if Defendant plead a Re- 


Rawſon, M. 


27 Car. 2. 
GER 


Str. 1106. 
Andr. 332. 


tainer he ought to ſhew that the Teſtator 
made him Executor; and it is not enough 
keg that the Teſtator made 707 Will, r 
that he ſuſcepto ſuper ſe onere Teſtamenti pai 

divers Debts, d for a Debt of his 
own. If he fo plead, the Plaintiff may ei- 
ther demur for this Cauſe, or reply that he 
is Executor de ſon tort. But in ſuch- Caſe 
the Defendant may rejoin, that puis darrein 
Continuance Letters of Adminiſtration have 
been granted to him, for ſuch Adminiſtrati- 


on will legitimate all intermediate Acts, and 


juſtify a Retainer. - 

Executors are no further chargeable than 
they have Aﬀets, unleſs they make them- 
ſelves ſo by their own Act, as by pleading 
a falſe Plea, i. e. ſuch a Plea as will be a 


' perpetual Bar to the Plaintiff, and which of 


1 Sid. 226. 


their own Knowledge they know to be 
falſe; as Ne unques Executor, or a Releaſc to 
himſelf. But if he plead a former Judg- 


ment had againſt him by another Perſon, _ 


and Nil ultra, and the Plaintiff rep] 
fraudem, and it be ſo found, yet the 4 
ment ſhall only be de bonis Teſtatoris. 


If an Executor plead Plene adminiſiravit, 


and the Plaintiff. reply Aſſets al temps del 
Original, viz. ſuch a Day, and thereupon 
Iſſue is joined; the Plaintiff need not give 
in Evidence a Copy of the Original or Bill, 
to prove the Time of its being taken out, 
becauſe the Defendant admits it by his Re- 

| | | joinder. 


Per 
udg - 


— . 
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oinder. But if the Plaintiff lay his. Bill to1 Sid. 432. 
exhibited on rhe firft Day of the Term, 

and in Fact it. was exhibited afrerward, the 

Defendant ſhall have Advantage thereof on 

the Evidence, fo that he ſhall nor be bound 


for what he paid before. 


On Plene adminiſtravit he may give in Mod. 174. 
Evidence, that he was but Executor du- | 
rante minoritate, that he paid ſuch Debts and 
Legacies, and that. he had delivered over 


the Reſidue of the Teſtator's perſonal E- 


tate to the Infant when he came of Age, 


for his Power then "ceaſes, and the new 


Executor is liable to all Actions. Buc he. 

will be anſwerable for as much as he has 

waſted, and the new Executor has his Re- 

medy againft him; —but Quære Wherher 

he is liable to other Mens Suits? in 1 M.. 

175, it is (aid he is not, but in 6 Co. Pack- © 

man's Caſe and Latch 160. it is ſaid he is, 4 
and that ſeems the moſt reaſonable Deter- 
mination. „ . ; 

If an Executor compound with the Cre- Per Holt Ch. 
ditors, and after at the Suit of any of them J. Paſe. 4 An. 
plead Plene adminiſtravit, Proof of the Com- Salk. MS. 
2 would be concluſive Proof of Aſ- 
ets, and the Court would not ſuffer him to. 
give Evidence of no Aſſets. | 

By 2 C. 2. c. 23. No Attorney ſhall 
maintain any Action for Fees until one 
Month after. be ſhall have delivered a Bill 
written in.a common legible Hand, and in 
the Exgliſß Tongue (except Law Terms 
and Names of Wilrs) and in Words at 
Length (except Times and Sums) ſubſcrib- | 
ed with his proper Hand. It has been hold- Salk. 86. 
en, 1. That this Act may be given in Evi- 1 Show. 338. 
dence on the general Iſſue. 2. That it does on 3 Jac. 1. 

N not 
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| not extend to the Executor of an Attorney. 
3. Nor to Buſineſs done in Conveyancing. 
1 Barnes 28. The Court will upon Motion ſtay Pro- 
2 till the Plaintiff has delivered a 

_—_— ; 


„ Rayw.735 In a ſpecial Aſimpſit the Plaintiff muſt | 


prove his Declaration expreſsly as laid, 
therefore if the Agreement be to deliver 
merchandizable Corn, Proof of an Agree- 
ment to deliver good Corn of the ſecond 
At Salop, Sort is not ſufficient: So where the Agree- 
1744 ment declared upon was-to fell the Plaintiff 


all his .merchandizable. Skins, and the A- 


greement produced by the Plaintiff and fign- 
ed by the Defendant was ſo, yet the Agree- 
ment of the ſame Date entred in the De- 
fendant's Book and ſigned by the Plaintiff, 
being to ſell all his merchandizable Calves 

Skins, the Plaintiff was nonſuired. 
Ay Rut- Ar Pr declared upon a Promiſe 15 
V- » pay ſo much Money upon the Plaintiff's 
_— En ſo much Selb. Sea Stock; at 
Raym. Ch. J. the Trial the Note produced appeared to be 
to pay on a Transfer to the Defendant or 
his Order; and this, was holden. to be 2 
Payne and Variance, and, the Plaintiff nonſuited. So 
Hayes, Oct. where the Contract declared on was to. de- 
Str. 74. liver Stock on the 22d of Auguſt, and upon 
the Trial the Entry in the Broker's Book 
was a Contract for the opening, though it 
was proved to be notorious that the Books 
were to open the 22d, and the Broker 
{wore he took the 22d of Auguſt and the 
Opening to be conyertible Terms. But 
theſe ſeem rather to be Caſes founded on 
the Times to get rid of South-Sea Contracts, 
than to be relied on as Precedents in other 
Cales. © | 
| | A mere 
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A mere voluntary Curteſy will not have Hob. 105. / 
a Conſideration to uphold an Aſumꝑſit, but Cr. J. 18. 
if ſuch Curteſy were moved by a Requeſt 
of the Party, that gives an Aſumpfit; and 
therefore if the Plaintiff declare, That 
Whereas the Defendant had feloniouſly 
ſlain A. he required the Plaintiff to labour 
and do his Endeavour to obtain the King's 
Pardon; whereupon the Plaintiff did do 
kis Endeavour, viz. in riding, Cc. and af- 
terward in Confideration of the Premiſſes 
the Defendant did promiſe to pay the 
. Plaintiff 1007. it! will be good: And Note, 
in ſuch Caſe, if the Plainriff could prove no 
Riding; yet any other effectual Endeavours 
accor 1. lr the Requeſt would ſerve; and 
if the Conſideration were future, that he 
would endeavour, ſo that the Plaintiff muſt 
lay his Endeavour expreſsly, and the De- 
fendant would not deny the Promiſe, but 
the Endeavour, he muſt traverſe the En- 
deavour in the general, and not the Riding 
in the ſpecial. And this leads me to take 
Notice of a Diſtinction between Promiſes 
upon a Conſideration executed and execu- 


„ | SO | 

0 Io the Caſe of a Conſideration. executed jyiq. 
1 the Defendant caunot traverſe the Conſi- 
N deration by itſelf, becauſe it is incorporat- 
K ed and coupled with the Promiſe, and if it 
ic were not then in Deed acted, it is Nudum. 
ks paRtum. But if it be executory, the Plain- 
er tiff cannot bring his Action tilt the Conſi - 
he deration performed, and if in Truth the 
ut Promiſe were made and the Conſideration 
on not performed, the Defendant muſt tra- 
Ts, verſe the Performance, and not the Pro- 


her miſe, becauſe they are diſtinct in Fact. And Salk. 22. 
88 r 


466 


and if he do not, the De 


2 Lev. 174. 


5 Winch 48. 


Yelv. 107. 


Hob. 88. 


Salk. 113. 


the ſame Purpoſe. 


. 
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rherefore thePlaineiff, when he alledges Per- 


formance, ought to 15 Place where, 
dant may demur 
for Want of a V'. 
If the Conſideration be illegal it will not 
uphold an Afumplit; as where the Defen- 
dant in Conſideration of 20s.. aſſumed to 
"ay 4086. if he did not beat J. S. out of 
uch a Cloſe. But the Act to be done muſt 
appear unlawful at the Time, otherwiſe the 
Promiſe will not be void. As if A. br 
B. to an Inn, and affirming to the Hof 
that he has arreſted B. by Virtue of a Com- 
miſſion of Rebellion, in Conſideration. that 
the Hoft will keep B as a Priſoner for one 
Night, promiſe to ſave him harmleſs ;. if B. 
recover againlt the Hoſt for falſe Impriſon- 
ment, the Hoſt may have an Action on that 
Promiſe againſt A. — But where B. in Con- 
fideration that the Gaoler would permit 4. 
his Priſoner to go at-large, promiſed the 
Gaoler to pay the Debt and faye him harm- 
leſs; it was holden read Erol, Vide bs 
hp and Biſbop, ante, a 
the Caſes there cited. . 


W here the Actien ie brought upon mu. 
tual Promiſes, it is neceſſary to ſhew they 


were both made at the ſame Time, elſe it 
will be Nudum podtum; and though the Pro- 
miſes beè mutual, yet if one Thing be the 
Conſideration of . other, a Performance 
is neceſſary to be ayerred, unleſs. a, certain 
Day be appointed for it; and therefore 


Where 4. had given B. a Note for ſo much 


Money ſix Months after the Bargain, B. 
transferring the Stock, and B., at the ſame 


Time had given a Note to A. to transfer 
the Stock, A. paying, &c. B. brought an 


Action 
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Action, and upon Non aſſumpſis, Holt Ch. 
Juſt. at Gullaball, obliged: rhe Plaintiff to 

ve either a Transfer, or a Tender and 
fuſal, within the fix Months; and ſaid 
chat if A. had brought an Action againſt B. 
for not transferring, he muſt have proved 
a Payment or a Tender. | 
WM here in an Aßumpſit two Confiderati- Cr. J. 127. 
ons are alledged, the one good and fuffici- 
ent, the other idle and vain; if that which 
is good be proved ir ſufficeth: And al- 
though he fail in the Proof of the other, it 
is not material, becauſe it was in vain to al- 
be pred. j ar gene 

Though the Promiſe alledged be proved, Cr. E. 79. 
yet if it appear to be made on a different 
Confideration than is mentioned in the 
Plaintiff's Declaration, it is not ſufficient, 
or if it were made on the Confideration al- 
ledged, and ſome other Thing beſide. - - 

La nude pacto non britur aftio, and there- 1 R. A. 23. 
fore if . in Conſideration that B. will 
make an Eſtate at Will to him, promiſe to 

pay, it is a void Promiſe, for B. may im- 
mediately determine his Will. 

In Aham the Plaintiff declared, that Carth. 89. 
he had delivered Goods to the Defendant, 
which he promiſed to diſpoſe of and to give 
the Plaintiff an Account, Se. the Deten- 


dant pleaded in Abarement, that he was 
Bailiff” to the Plaintiff to merchandize the 
{ad Goods, and that he ought ro bring 
Account; and upon Demurrer it was ad- 
judged that here — an expreſs Promiſe 
to account, Aſumpſit will lie as well as Ac- 
count, and that where ever one acts as my | 
Bailiff he promiſes to render an Account. . 


However, 


 Halk. 9. 


Cr. J. « 


Hob. 51 
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Howevet, upon that Oecaſion; Holt Ch. 
Juſt. told the Plaintiff, that When it came 


to be tried; he would net ſuffer bim to 
give all. rhe Account in Evidence, or to 
enter into the Parviculars: thereof, but that 
be Mould direct his Proof only as to the 


Damages which he had ſuſtained for not 
"acgounting according to his Promiſe. In 
- fifch+ Caſes where Indebitatus Aſumpſit is 
brought for Money received ad computan- 
dum, it is neceſſary to ee e 
ſt, for if a Man re- 


tion or Breach of Tru 


ceive Money to a ſpecial Purpoſe, it is not 

to be demanded of che Party as a Duty, till 

he have nes! ted it or refuſed to apply it 
Aaceording co thi ö 

cation or Breach of Truſt ought regularly 


the Truſt, and ſuch Miſappli- 


to be laid in the Declaration but the Want 
of it will he aided hy a Verdict. 


Where tht Deſendant has no Way to 
3*- come .at./the-Knawledge- of the Perfor- 
- mance of the Conſideration. the:\Plaintiff 
ought. to give Notice of it; otherwiſe 
where there is a Perſon named, to whom 
the Defendant may reſort and imform him- 
ſelf; as if the Promiſe he to pay as much as 
J.. S. paid, quia conſtar ie per ſona the Plain- 
tiff is not bound to give Notice; {otherwiſe 
if the Promiſe. be to pay to the Plaintiff as 


much as he ſhall have of any othet. 
By 21 Jac. 1. c. 16. This Action muſt 


be brought within fix Years after the Cauſe 


of Action accrued; but if the Defetidant 
would take Advantage of the Statute, it is 
neceſſary for him to plead it, for he will 
not be permitted to give it in Evidence on 
the general Iſſnajm̃· by 1G if 
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If the Defendant/plead Non aſſimpfit infra 2 Vent. 151 
ſex anno, it is. ſuffictent for the Plaintiff to "TY 
prove 4 Promiſe to pey within fix Years 
without; any other Conikerarion,'! for the | 
Plea admits 4 Cauſe ef. Action before the ſix H oas3 
Vears. So if the Defendant ſay 4 Prove it Heyling and ; 
«. due and I will; pay it, ſuch a Promiſe Haſting, per : 
with u Proof of the Debt is ſufficient, but a Fg Salk. 
bare cknowledgment of the Debt, or of Salk. 29.8. C. 
the Delivery of the Goods after the fix Carth. 471. 
Vears, is not in itſelf a new Promiſe, though » Rayw. 427. 
it is Evidener of one, as a Non- delivery on 
Demand is not a Converſion in itſelf, yet is 
good Evidence of a Converſion; But in an Owen an 
Action by an Executor for Money had and Wolley, Sa- 
received to the Uſe of his Teſtatrix, where lop, 1751. 
upon this Iſſue the Defendant was proved to 
ay,“ I acknowledge the Receipt of the 
Money, but the Teſtatrix gave it to me; 
Mr. Baron Clive directed the Jury to find for 
the Defendant: For ſuch; an Acknowledg- 
ment could not amount to a Promiſe to pay, 
when he inſiſted he was intitled to retain. 
If there be ſeveral, Defendants, and they ; Vent, 151, 
plead, Non aſſumpſerunt infra ſex Annes, Proof Q. modern 
of a Promiſe by one within ſix Vears is not Practice. 
ſufficient - to e TRE: him, for the Action is 
joint. If the Defendant plead Non aſſumpſit Oſnas and 
infra ſex Aunos ante diem | impetrationis brevis; Bowley, H. 
and the Plaintiff reply 'Quod aſſumpſit infra 12 G. 1. per 
ſex, Annos;, viz. ſuch a Day Upon Evidence Eyre. 
the Plaintiff is not obliged to prove the tak - 


it ing out the Original, becauſe there is a par- 
* ticular Day mentioned in the Replication; 
in but if no particular Day be named, the Plain- 
_ tiff muſt prove the taking out the Original. 


r bere ſeems but very little Foundation 
11 for this Diſtinction 5, for though. a particular 15 
| 1 Þ | Day wa 


* d n Huroductiun in the La- 
»\ a be named in the Replication, yet the 
— is not bound Fe $9 A Promiſe on 
chat Day. g 01.85 
Green v. If an Execucor bring. e on «Pro 
_—k : miſe made to his Teſtaro and the Defen- 
_ An. B R. dant plead that he made no Promiſe to the 
Salk. Vuss. Peſtator within fix Years; if Iſſue be joined 
thtreon, a Promiſe to the Executor within 
fix Years will not maintain the Action. 
camer a If an Executor take out roper Proceſs 
James, I. within a Vear after the Death of his Teſta- 
15G. 2. CB. tor, if the fix V ears were not lapſed before 
; the Death of the Teſtator, though they be 
apſed within that Year, yet it will be ſuf- 
flscient to take it out of 21 Jos. I. c. 16. by 
F< the Equity of Sct. 4. 
Fitzg, 289. o if am Executor dring Aſumpſit, but die 
defore Judgment,” and the fix Years run, his 
Executor fnuy notwithſtanding bring a freſh 
Action, ſo as he brings it in a reaſonable 
Time, which is to be diſeuſſed at the Diſ- 
; cretion of the Juſtices upon the Circum- 
Fitzg. 81. ſtances of the Caſe. And Note; though A, 
| .  ſumpſit be not within the Letter of the Pro- 
vilo of 21 Fae: 1. which excepts Perſons be- 
pyond Seas, yet it is within the ity of it; 
therefore where the Plaintiff replied to the 
Plea of Non afſump/it infra ſex Amos, that he 
was beyond Sea till ſuch a Time, after 
Wich he brought the Action ar ſuch a Day, 
I Show.g8. it will be good. But the Plaintiff would not 
have been excuſed by the Defendant being 
beyond Sea before the Statute of the 185 


Ann. 
Salk. 422. A in Corfiderarion that the Plain- 
Defendam's Requeſt would re- 


wif at th 
ceive A. and B. ut Hoſpites and die t them 


the D — to pay. The ay 
ant 


ne, Haak ur Niß ba. 217 


by i es wh it bet 1 ike Fg n 0 


or it is Noce aterial When the Promiſe w 5 
ae if the oe of Action be within fl. 
os therefore rh Plea Pp 5 id Have bes 

Attia non arcrevit in a ſex A | 

Ik an Act tion b 12555 ae cottitifenced ff Cawer and 
an inferior Court with ih the lik Ye cars, and Janey Ir. 
the Defendant rethoVe it by (8-00: to the 14 2. CB, 

K. B. the Stature Will be no Bir t bough, „ 
be ae be 175 eo. 5 Femoral, | = 

ote, a Capias is go 0 To e 
Wa $0 Sa 47 55 Wit out 4 Bill of Burrows, M. 
1 Pi 


—_ 


Latitar Tue: in the Vaca- 14 G. 2. 

tion rey ion of Law faxe the TE : Wii, E 
tation of 1559 woe $ the, 1 in biz 60, K. B. 
Rejoiner {ct out. t ie Yeu. n Which the 1 Raym. 434. 
ven, iſtued. If the . would 1195 

dvantage of, weh Progeks, "muſt ſhew 
that he bs contir a the W ts 5 the Time 
of the og. rou Sht, ald 1 ſet forth 
that the firſt Writ Was returned: For if the 
Defendant plead 01 4 e inf 05 ex Aunos 
ante exhibiti rg Bille, e taken 
thereupon, e cannot ive. oY 3 9p in Evi- 
dence ; for a Lattat may either be the Com- 
mencement of the; Action, or only Proceſs to 
bring 1 the Defend ant into 'Court'; and as Pro- 
oh, it may be ſued out before the Cauſe of 
Action accrues. : As Where the Defendant Wood and 

leaded a Tendet before rs g the Bil N Te; 
he Pfaintiff e a Lalitat fucd out before, 9 G. 2 
the Defendant tejoined Non aſſumpfit n 
18 out the Lavinas, and on Demurrer had 

u ment. L 

4 an adele. Gepe on Promiſe te to Ca. K. B. 

pay on Demand, the Defendant pleaded Non 444- 
afſunipfit infra ſex W the Plaintiff demur- 


red 


od An dniredation to the Lam 


* 


Pierce, 


red becauſe the Plea ſhould have hoon | that 
there had been.ng, Demand within, fix Years, 
r. Non, aſſump/t, infra [ex Ano after Demand. 
ut the Court held. chat ag Indebitatus A/- 
pit. WAY A, bt due at the Time of the 
omiſe, a therefore the. Plea good ; but 
if the Promiſe had. been of a collateral Thing 
which ou cer create no. Debt. till Demand, it 
1 be 7 09 In ſuch Cale the Plea 
_— "is, ud Aftio 0p Kcorevit 19 7 ſex. Aunos. | 


\ 990 ys 


8 an. 


—— 33. 3 here a mere. Duty. romiſed to be 


5 5 88.5.P, on Rec yeſt,, as in N eration of 100. 


lent 10 the Defendant, he promiſed to pay it 
#7 * oh Requeſt, 22 no actual Requeſt is ne- 
112614 | ceffar but i ie b bringing the Action is irlelk 
ql 14 730 cle Pe and. "But it is otherwiſe on 
4 4 og, Promiſe (eto pay. a collateral ' Sum on Re- 
n 1 hoſt; 3 28. V 10 The Defendant protniſed ro 

4 401, on equeſt i he did not perform 
Cr. J. 523. e there an actual Requeſt is neceſ- 


tie 2 and m muſt * 36 fet forth iti the Declara- 
t „ and 2 7 0 equifitus Will not ſerve. 


— 
l « * o 
* Fc. 
z ws, way 


1 Lev; 142. The D fene dat may in. this Action (whe- 


ifs 4 "be a eneral. or of pecial ¶ſumpſit) upon 

ie of Ni aſſump pecal dio 115 . 5 

nl (for"if het Jefendant plead Not 

05 1 ae may 'demur, "though if 

1 Sid. 236. Iſſue 10 joined thereon and a Verdict for the 


aint, Ic cam dot he oved in Arreſt. of 


N. 2 boo WY 


U agent) "give" in Ey n ny Thing 
„ Which propes nothin as the Delivery 
84 14. As 0 Com of. any 185 "Thi Kick i Satisfaction, 
or a TRA? {5 he may give in Evidence 
Paformunee And thous ky in Fitz and Free- 
be, 7 Mod. 218. 4 Diffitition is taken be- 


. -» .- tween a general and ſpecials 4 wmpſit, and it 
Ag 221 in the laſt Caſe” 1 8 or any 


* iber e e muſt be xe pleaded, ae 


"Relative io Trials at Niſi Prius. 3 
chat Diſtinction is not Law; but in both Per Holt, H. 
Caſes the Defendant is allowed to give jb 1458 Salk, 
Evidence any Thing that )will/diſcharge-ahe Ia. Bernard 
Debt, ſo he may give in Evidence an ufuriy v. Saul, H. 
ous Contract, becauſe thatr anker it a void 8 G. 1. OR. 
Promiſe. ten 901 G3 d We 'f Str. 85. 
Note; That a Projiniſe beſvrsii it is broken 2 Lev. 144. 

may be diſcharged by parol Agreement: But Ca. K. B. 
| nr it is broken it cannot be diſcharged 536, 
without rv ach new. Agreentett, withr * 5.8 
out 1 Dt. 1 2 | 
So he may give in 'Evidbncoian the gene⸗ 
nal Iſſue, that he was an Infant at the Time 
of making the Promiſe. For the Giſt of the Gilb, Hift. of 
Action is the Fraud and Delufion that the C B. Fae 
Defentlant has offered the Plaintiff in not pers 
forming his Promiſe; and therefore whateyer we ws 
goes to ſhew: there was rio Contract, or that 
x was performed or releaſed, or chat there 
was no —— cond te the Giſt of 
the — 'becaufe 3 © could, be no De- 
luſion or Fraud, to the Plaintiff, at the Time 
of the Action 1 So he may give; jn Leg and 
Evidence that the; Plaintiff has a Partner; for Champante, 
then it would not be the fare; Contract ; or or dtr. 920. 
that the Promiſe was made by him and ano- 
ther jointly; though in ard to this there Segar and 
has been ſome Latitudeof late in the Con- Randal, Mic. 
duct of moſt Judges, hs Will, not nonſuit Cat. 2. 
2 Plaintiff on fuch Faidegeg, unleſs it appear 
clearly .thag the; Plaintiff Knew there were 
more Partners than he has brought bis Ac» 
tion againſt, for he gave Credit only to, a 0 
and therefore the Law may Well raiſe an | 
ſumpſit in theim only. Some learned "71 "WM 
have. been of Opinion, that a Pefendanr ſhall +, -; 
not take n of this W * Plea on- Leas 


2539 ly; 


$31 99.4 are to be pleaded, as che Statute o 


: — 
2 * one 4 
uy 


2 Ler 91. 


Raight and 


Cox, 
— ook 


Ch. J. in Suſ- 


ſex 1682. 


2% Creditors figned* 


278 ee, neuer FRREN ae fo 
rermined though much may; be 1: 
Support of ſuch Opinion 3 bends i een 
Would be ſo in Covenant. 
Matters of Law:that do nat goo the Gif 
ve the Action, but to the Diſcharge of it; 
of Limita- 

tions. 80 25 '2 leis Sum be paid before the 
Pime, becauſe that ir is nat a Performance 
which deſtroys: the Being of a Promiſe, but 
a collateral Agreement that ſupplies che kb 
formance” of it? But ſuch Besen may be 
given in Mitigation of Damages 
In Indebitatus a e LS for eng fold, the 
' Defendant -7 Non affurpfit; and gave 
in Eridenel chat he became» infolvent, and 
chat rhe Plaintiff and his ather Cxeditors 
ſigned a Letter of Licence td authurize him 
te Tecover Monivus due td him, and aſter 
3 Notice of alle rhat ha had reco- 


vered divided ix, and by 1 took 45; 
P intiff and other 


in! Te uach :and* rhe: 
general Releaſe to the 
Deſendant; Sehe tiff pretended that the 
Defendant gave kim a e promi ſing to 
pay the intire Debt, if beikroald 5 tlie 
- RNeafe, and produced the Nete Bur it 
s holden: that the: Releaſd was a, 8 
dene for the Deferidane on the reap Er 
in this Action, and that the Plainti 
to declare Aer upon rhe! ſpecial No- 


ock 21511 yr 


miſe.” | 
Hopkins and proof flim the Plaintiff Was a Bankrupt at 


Ca. K. B. 


the Time of che Work and; Eabour ons 
| Fold be ſufficient to nonſuit him. 
If A. give 'a Letter of Atrorney to . 20 
receive ne from C. and after bring an 
Action againſt C. C. cannot give in Evidence 
(other wiſe 


Relative 10 nh a Nin Prius. 117 


(other wiſe than in Mitigation of Damages) 
that he has paid the Money to B. ſince the 
Action brought, for the bringing the Ac- 
tion is a Wann of hs * of Attor- 


a 5 * 
1815 ' 


7 being indebted 10 B. indorfod a Bift of alk. ve 
Exchange to him, and afterward'on ¶ſump- 
ft we, ag in him by B. gave it in Evi. 
dence, and that it had Jad ſo long in his : 
Hands after it was made payable Sat this 0 2 
was: diſallowed, becaufe a bin mall never go 
in Diſcharge: of a Enos rm: — it be fo. a- 
greed! ; though nor for Pa Griffith a 
in a reaſonable Time, Fe to be left to o Pope at G. 
Jay. as Evidence of tuch a Hall, 1698. 
* d 30 ene e Sogn Andr 190. 8. P. 
. brought. a an Action for Money had a Aldſworth's 
received againſt A. and gave in Evidence the Caſe, Read- 
Ar ment of 20 Guineas to the Secretary of ing 1749. 
| reign Minifter for a written; Protection 
far . is e * Journies aud Ex- 
pentes in git. r. Baron . Clarke di- 
rected the Jury, that in Cãſe they believed 
the Ap koation Gio this Protection to be b 
the 055 er of, the Plaintiff on his or M 
on, to allow theſe: 8 ums — — 
if; they thought the Advice to get ſuch 
Protection came from the Deſendam, then 
to allow him nothing; and accordingly the 
Jury, Who knewothe Defendatt o be an art - 
ful deſigning Fella w, and | rho. Elaintiff: an 
ignorant young Man, who had been drawn 
into the Difhculties he was under by the D- 
fendant who acted as an Attorney for him, 
ave. a Verdict for the Plaintiff without at- 
wang the: Defendanr any mae. = that Av 
count. 1 
One lends an Infant Monty: who Suppe Salk. 279. 
it in paying for Neceſlaries, the Infant 1s not 
P 4 liable z 
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_ 
* 
- 
8 a 
” Dy ®: me — 7 * 
* 82 
2 2: 
is 
4 <« 
Ca. . 
47 0 2 
. 
* 4 3390 
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gave his Non: age in Evidence, it appearing , 


Str. 1633. 


4. 
* 


ing the oy afterward for Nec 
Mat 


Though 


1 * 
5 o 
- e—- * 
* 


A Inifoduftion do the La• 

liable; for it is upon the lending that the 

ontract muſt ariſe, and the Infant's 4 
aries, 


ter ex poſt: fate intitle the 


not by 


Phaintiff to an Action; but perhaps if the 
Plaintiff prove that the Money was lent to 


buy Neceſſaries with, and that it was laid 
out accordingly, he would be intitled to a 


Verdict. een u. 320k DIE ML 
-' \Iſſumpſit for Goods ſold, the Defendant 
pleaded Nontage, the Plaintiff replied they 


on 

were pro #ecefario victu et apparatu ad manu- 
tentionem familiæ ſuæ ; the Defendant rejoined 
that he kept 3 Mercer's Shop at Shrewsbury, 
and bought thoſe Wares to ſell again, and 
traverſed that he bought them pro neceſſario, 
Sc. and Demurrer thereupon; and per Cur” : 
This buying for the Maintenance of his Trade, 
e gain thereby his Living, ſhall-not 

bind him, for an Infant ſhall not be bound 
by bis Bargain for any Thing but for his Ne- 
ceſſity, viz. Diet and Apparel or neceſſary 
Learning. But Mr. Baron Qlarte in ſuch an 
Action before him, where the Defendant 


e had been ſet up in a Farm, and bought 
the Sheep of the Plaintiff in the Way.'of 
Farming, directed the Jury to give 2 Ver- 


dict for the Plaintiff, and ſaid he thought the 


Law ought not to put it in the Power of In- 
fants to impoſe upon the reſt of the World. 
And the Scoteab Law is agreeable: to this De- 
termination. Hide Erskint's Principles, J. 1. 
tit. 7. ſ. T. However, in the Caſe of Fywall 
and Champion at Guildhall, Lex Ch. Juſt. would 

not ſuffer the Plaintiff to recover for Tobac- 

co ſent to the Defendant, who Ter up à Shop 


in the Country, he appearing to be an In- 


fant 

* 4 S. } 
ard — * 

30 * 11 - 


- - ww — 


1 
bam, ea nn) tl aa. xt nnd AS ans _. 


9 


Relative to Thials' at Niſi Prius. 2 
fant z; for che Law will not ſuffer bim to 3 
trade, which may be his undoing. | fy RY 

Lord iBacon in his Maxims to | jura bis 1 
eighteenrh Rule, Perſona conjuncta æquipa- 
ratur iniereſſe * fays, that if one un- 
der Age contra the nurſing ot his la w- 

ful Child, the — is good, ng ſhall 
not be avoided by Infancy. 
So Neceſſaries for an Infant's 0 ife are Str. 168. 
Neceſſaries for him, but if provided only in 
Order for the Marriage, he is not rt 
ble, though the uſe them after... 
But — a Promiſe: by an Infant will 
not bind him unleſs for Neceſſaries, yet he 
ſhall take Advantage of any Promiſe made to 
him, although the Conſideration for ſuch 
Promiſe were the Infant's Promiſe; as in 
the Caſe of Holt and'/Ward, where the Plain- St. 9. 
tiff an Infant recovered in an Action a mas.” 1 
tual Promiſes of Marriage. ZN TI 
And Note; If Goods not Neceſſiries beser 690. 
delivered: to an Infam, if after full Age os 
ratify the Wee 11 Promiſe to pays he 
is bound d ente 7 | 
An Infant boughr a Chariot aud Horſes, , Capper and 
and: within Age gave's Bond for the Mo. Davenant, 
ney, and after ward ax full Age promiſed = m__ 
pay. In an Action of Aſumpſit this Matter 
was found ſpecially, and the Court were ot 
Opinion chat the Contract was ſo extinguiſn- 
ed by given the Bond tllat it did not remain _ 
ſo as th; bei a Conſideration for this Promiſe 
at full Age; and gory 7 9 17 9 for the _ 
fendant. | 

As it is very cominon i in Aſanpf cor the 
Defendant to plead Non afſumpfit as to Part, 
and a Tender as to the reſt, it is proper to 
be k en that upon ſuch an Iſſue it is ſuf- 


| ficient 


* 
— —— ͥ . re AA ep ne nee oe te og 16 oo 
I 


218 EE An Introd uftion-to"the La 


ficient for the Defendant to prove a Tender 
5 Co. 115. of the Money in Bags, or untold, for it is 
Ney 74 the Receiver's Buſineſs to tell it, but if the 
Defendant ſay, „Here I am ready to pay 
N and yet hold the Bags all the Time 
a under his Arm, it would not be a good Ten- 

er. 


And Note; that + Texter, abt be plead- 
cd after an Imparlance, unleſs within ho firſt 
four Days in NEV except under particular 
Circumſtances the Court give Leave ſo. to 


Bailey and do; as where the Writ was returnable. in 


Holdſtone, Fafter.Term,::and. Declaration not delivered 
G.. C.. fill the Day before the Efſoign Day of ritt. 
2 tz, and 84 Defendant lived in Shrapſbira, ſo 
that the Agent could vor get Inſtrastious in 


Time 
Cliff and, If. 2 Tender. be pleaded with a tout. jours 
Jones, Tr. L frist, and the Money brought into Curt, in 
G. 1. C. B. Caſe the Plaintiff 3 recover further Da- 
mages he muſt not take the Money out of 
Co. but take Iſſue on the Tender, or re- 
ly à Requeſt and Denial, and if ſuch Iſſue 
be 8 againſt him, be will be batred of 
—_ kes and loſe the Money tendered: 
But if he take the Moe) ered: out of 
Court, Judgment i is given for the: Defendant 
3 to o for it. 8 ( 10 Hol 1 itt 
Ferrand and here chere is no certain Time: in the 
Pearſor, E- 2 Promiſe: fox the Payment of the Mooney, ws 
and jchaſon Defendant is to be always teady to pa 8 
and Maple- When he pleads Semper Pants the Plaintiff 
toff, Lutw. muſt in his Replication ſhew a ſpecial Re- 


224. denied queſt and Refuſal, if there be any, for the 


— Requeſt laid in the Ion: is not mate- 
rial nor: traverſable. 


Boles _ Note; The Jury may in this Action, if 
"ob & 27 Car. they lec Reaſon, give. leis Damages than are 


2. per Hales proved; | 
Ch. ]. | | 
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N fe ſuppoſe 3 Promiſe to Pay for an | «3 N 8 
Foing a; Nail dodbling ir each | 


me; er 2 Promile 10 pay 10090 if; che 
6 cur the he Deſendar P Err. or ch 
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77 


of ihe Afton i Covenant, 2 


Passe is no er; Form of Wards ne- 1 R. A. $18. 
ceſſary to he made Uſe of in creati | 

4 Covenant, and therefore-any will do which 2 Co. 72. b. 
ſnew the Parties Congurrence to the Perfor: 
mance of g future Ack; as when a Leſſee co- 

venants to repair“ Proyided always and it 

is agrbed that the Leſfor ſhall find Tim- 

Fo Cy. ” a Foreman on the Fart 


2.0 ft! 


bong. Covenant liss on a dend Poll as Salk 197- 
well as on a Deed indented, yet the Parties 
muſk be named therein, and cherefore if up- 
on e e Deed: a 8 to be only, that 
the Defendant promi . e Fngaged: bimſelf 
to bring in the Body of A. without ſaying 
to the Plaintiff, no Action will lie. 
Tberq are ſome; Words Which of them. 5 Co. 17. 
> ay import no expreſs Covenant, yet in Carth. 98. 
certain Contracts amount to ſuch, — a Za 1. 599 
therefore ; Coyenants in Law); here a 
Man leaſes Lands for Veats by the Words 
conaſiĩ or demi, if the Leſſee be evicted he 
may have Covenant. So if an Aſſignment be 
made by the Word Grant: So the Words 
pield ing and pojing makic;a-Covonant for paying 
of Rent. 


But 


* 

—_ mr * os — ” 4 , << ”_ 
1 8 1 
In. on to the TL 

” „ % * * 


4 Co. 80. b. But if 4 Man leaſe Goods by Indenture 


Owen 104. 


which are evicted within the Term, yet the 
Leſſee ſhall not have Covenant, for the Law 
does not create any Covenant upon ſuch per- 
ſonal Things; and therefore in the Caſe of a 
Leaſe of a Houſe with the Goods, it is uſual 
to make a Schedule of them, and have a Co- 
venant from the Leſſer to re- deliver them at 
'the End of the Term; for otherwiſe the 
Loeſſor can only have Trover or Detinue. 


„ Saund. 321. Covenant will lis for a Misfeaſance; bur 


not for a Nonfeaſance; as if a Man grant a 
Way, and after ſtop it, but it is otherwiſe 
if he let it go out of Repair. 


1 K. A. 51. If A. for a valuable Confideration promiſe 


by Deed not to do a certain Thing, Caſe will 
not lie, but Covenant; as where A. reco- 
vered a Debt againſt B. B. paid the Con- 
demnation, upon which A. releaſed all Ac- 
tions, Executions,” &c. by Deed; and - 
ſame Deed promiſed to diſcharge all Writs 
of Execution againſt B. upon the ſaid Judg- 
meist l „Uli but 1 © O- E611 
If the Covenant be joint, yet if the Inter- 
eſt be ſeveral, the Covenant Man be taken to 


: Saund. 155. be ſeveral, and though the Covenant be joint 


and ſeveral, yet if the Intereſt be joint the 
Action muſt be fo too: As if A. eovenant to 
do an Act for the Benefit of B. and D. and 
enter into Bond to them et cuilibet eorum for 
Performance, the Intereſt being joint each 
cannot bring a ſeparate Action; but two may 
bring themſelves jointly and ſeparately to pay 
Money, and the Obligee may ſue which he 
pleaſes. Fr eee 


Ca K B. 552. = If ſeveral covenant jointly and ſeverally, 3 


Defeaſance to one is a Defeaſance to all; but 
in ſuch Caſe if 4. covenant that he will = 
| ug 
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ſue B. yet he may ſtill ſue the reſt, for N 85 
though a Covenant that is a perpetual Bar, 
to avoid Circuity of Action, is conſtrued a 
Releaſe, yet it is not ſo in its Nature, and 
therefore where he has a Remedy left againſt 
the reſt, ir ſhall be conſtrued a Covenant and | 

no more. So two Deeds made at the ſame Ca. K.B.222. 
time between the ſame Parties, that have not 
a Reference the one to the other, ſhall nor 
be conſtrued to be a Defeaſance the one of 
the other. Bo 65 0 a D : — 
And note, that in cafe of Leaſes for Years, Hambly v. 
the Defeaſance may be after the firſt Deed, Bp. of Wil- 
but it would be otherwiſe in caſe of Free- vn & — 
holds of corporeal Inheritan ces. | * 
Indenture between Rolle and another of Felv. 177. 
the one Patt, and Tate of the other Part, a- 
mong other Covenants one was thus: © It is 
« agreed between the Parties, that Tate ſhall 
enter into a Bond to pay Rolle 160/. by 
„ ſuch a Day,” Rolle died, the Money not 
being paid; his Executors brought Covenant 
2 Tate; and the Court held that he who 
rvived ought to have the Action. | 
If in Covenant againſt two there be Judg- 1 Ler. 63. 
fnent by Default againft one, and the other | 
plead Performance, which is found' for him, 
the Plaintiff ſhall not have Judgment againſt 
„ 
If two Men leaſe for Years, and covenant Noy 86. 
that the Leſſee ſhall enjoy free from Incum- 
brances made t his ſhall be taken to 


ade by them, thi 
be ſeveral as well as joint. | | 

Note; If the Covenant be joint, and the Vernon and. 
Action brought only againſt one, Advantage Jeffries, M. 

muſt be taken by pleading ir in Abatement. 14 G. 2 
But where it is brought by one Covenantee , 8d. 420. 

where there are ſeveral, Advantage _ be 1 Vent. 34. 


— 


222 n Tabrodulfith 57 5 eas 
| Be 15 It Be pleading ing ir "th Abatement 
hy ee, Nd eating: general. 


Co. L. 198. iy N ee common of ht. to 
in in Xi (ae fo. ent. 


Cores © 4. a the 50 ſhall ſe EI 
4 2 Apprentice for 24 Vears fin 365 

depart within the Term, Gerebent Vill 1 
＋ gh: the c 1 A. orgy: not-nam- 
e 


* 


„ 


Eſtates, ſhall Fo Ae to tw th Heir of 1725 Co- 
venanter, and he alone ſhall take advantage 
dl chem. As where the Leſſee covenants | 
--- with the Leſſor, his Exccutors and Admini- | 
© ©.  ſtrators, to repair, the ar of the 85 | 
may have Covenant tho! Not | 
4 nap Te to 


if A: covenant. to . 1 A i=, 

Pl. Com.290. F. at the End End of . dies Wh 
fore, his E Executor may 1 Covenant tho? 
not named. 


2 Lev. 26. Where the Plaintiff declared, Re the 
Defendant. ſold to the. Plaintiff's F eftator 
certain Land, e ted with Wes his 
Heirs and Afi ah; Hg ſhould enjoy a- 
gainſt kim and Sir 4 22 and all claim- 
ing under them, and a 1 8 1 for breach, 
that one claiming under P. e e- 
jected bis Teſtator, it was objected, that the 

Action ought to been brought by the 

Heir or Aſhgnee: But it was olden that 

the, Eviction being. in. life-ri 2 the 
Teſtator, he could not, have an, eir 

*.,.., fignee of this Land, and ſo the ee 

belong to the ee thou h not named. 

Cons. The Aſſignee of a Term is bound to per- 

ibid. 24. form all, the Covenants. vhich are annexed 

do the Eſtate, ſuch as to p PA Rent, repair 
Houfes, Cc. but if the Le e A — 
u 


| Relativd to Trials at Nift Prius, 223. 

build a Wall upon the Premiſſes, it ſhall 

not bind the Aſſignee unleſs he be expreſly 
named in the Covenant, and though he be 

named, yet if the Covenant were broken gak. 199. 
before the Aſſignment, he ſhall not be bound. 

A. leaſes to B. who covenants to repair, 
aud allighns'to F. §. who dies inteſtate; the / 
Leſſor may bring Covenant againſt the Ad- 
miniſtrator of J. S. and declare againſt him Carth. 319. 

If the Leſſee covenant' to repair or pay Cr- J. 399. 
Rent, and grant over his Term, yet Cove- 
nant will lie againft him or his Executors, 
though the Leſſor have accepted Rent from 
the Aflignee, | 5 

So an Aſſignee who aſſigns over is liable Jordan and 
to covenant for the Rent incurred during : Cel 
his Enjoyment, and if Covenant be brought 
he may plead that before any Rent was due 1 
he granted and aſſigned all his Term 2 S 4 
who by virtue thereof entered and Ws pol- Salk. gc. 
ſeſſed ; and this will be a 1 Diſcharge 
without alledging Notice of the Aſſignment, Lekeux and 
and the Aſſignment will be good though Naſh,perLee, 
made the Day before the Rent due to a Pri- C. Hal. Hit. 
ſoner in the Fleet, nor can the Plaintiff take 8727. 
any Advantage of it by replying per fraudem, Salk. 81. 
unleſs be can prove a Truft: It was the | 
Leſſor's own Fault and Folly to take the 
firſt Aſſignee for his Tenant, nor is he with- 
out Remedy, for he may bring Covenant 
againſt the Leller or diſtrain upon the Land. | 

As the Aſſignee ſhall be bound by a Cove- 5 Co. 17. b. 
nant, which runs along with the Land, fo | 
mall he take Advantage of it. If a Man 
leaſe Land to another by Indenture, this 
Covenant in Law will go to the Aſſignee of 
the Term. 4 pa | 


By 


— 


. 
* 
89 
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Grant of the King or 


2 4 * 4 ” - " a. + 4 " d * * F F * - 
* 5 * . — 
* =1 p * * 


Ar Latruducdiam id the. Lam 
By 32 H. 8. c. 34. reciting, Whereas di- 
bie had Lands, Manors, for iLife or 
Years by Writing, containing certain Con- 


o 
, ”. 


ſiderations and Agreements, as well on the 


Part of the Leſſees and Grantees, their Exe- 
cutors and Aſſigns, as on the Part of the Leſ- 
ſors and Grantors, their Heirs and Succeſ- 


* 


lors: And whereas by the Common Law no 
Stranger to any Condition or Covenant could 


take Advantage thereof: It is enacted, that 
all Perſons their Heirs, Succeſſors and Aſ- 
ſigns, which have or ſhall have any Grant of 


the King of any Lands, Manors, &. or any 


Reverſion thereof, and alſo all other Per- 
ſons being Grantces or Aſſignees to or by the 


King, or to or by any other Perſon or Per- 
ſons, and the Heirs, Executors, Succeſſors 


and Afhgns of every of them, ſhall and may 
have like Advantage by Entry for Non- pay- 


ment of Rent, or for doing Waſte or other 
For fe ure, and the ſame Remedy by Action 
aInly for not performing other Conditions, 
Coyenants and Agreements contained in the 


ſaid Leaſes, againſt the Leſſee and Grantee, 


their Executors, Adminiſtrators and Aſſigns, 
as the Leſſors and Grantors, their Heirs or 


Succeſſors ought, ſhould. or. might have had 
at any Time or Times; and by the ſame Act 
all Farmers, Leſſees and Grantees for Y ears, 
Life, or; Lives, the Executors, Adminiſtra- 
tors and Aſſigns, ſhall, and may have like Ac- 
tion and Remedy againſt all Perſons their 
Heirs, Succeſſors 0 Aſſigns, which: by the 
r, other Perſons, ſhall 


* 
t 


have the Reverſion or, any Part thereof, for 


any Condition, Covenant or Agreement con- 


tained” in their Leaſes, as the eſſees or ny 
of them might or fhould have had i 
| | E 
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the Leffors and Grantors, their Heirs and 
Succeſſors; Recovery in valtre by reaſon of 

an n in Deed er in Law only. ex- 

ceßtec 8 

It is plain, cis Act 405 not Eten to Co. L. 21 5 
| Gifts in Tail, nor to 2 Orantee by Fine, 
till Atternment for it muſt be intended of 

fuch Aſſignees only. as have had all Ceremo- 
nics by Law requiſite. 

The firſt Clare axtrhds to Gilliibes of Part Ibid. 
of the Eſtate of the Reverlion, but nor to 
Grameecs of the Reverſion in Fart of the 

Wuhoever ie in by the Act and Limi- Ibid. 
ations of the Party, ho in the Paß, is a ſuf- 
ficient Grantee within this Statute, but it 
does not extend to ſuch as come in merely 
by Ac of Law, nor to him who is in of 2 
* Eſtate. 

The Grantee SY not take Advantage of Moor 58. 
a Condition before he has given Notice to Co. L. 2 
| the Leſſee, tho? he may ay of a Covenant. Cr. J. 476. 

The Words, other Forfeiture, ſhall 
Fa for other Fo orfeitures _ by the - 

a 7 —— „Vix. Payment ent, Co. Lat 
or don Walt, which are for rhe Benefit b. 4 
of che „and therefore Conditions 
for yy _ Sum in grofs, Devon 4. 
of Corn, &c. are not within the Meanin x Saund. 237. 
this AQ. The- n, of Action is trans 2 
red, and it may de brought in the Country 
where che Covenant was made, as well as 
where the Land lies. 

Covenant by the Aſſignee of the Leſſor. a- 40 134: 
gainſt che Leſſee after his Affignment, and 


after Acceptance of Rent from the Aﬀfignee, 
1s good within this Statute. The . 


226 
Cr. J. 3605. 
Cr. E. 7. 


As Introduction is the La- 


The Surrenderee of a Copyhold i is not an 
Aſſignee within this Act. 
þ Al Covenants are to be taken according 
to the Intent of the Parties, as where the 


Condition of a Bond was to deliver to the 


Plaintiff. an, Obligation (in which he _ 


bound to the Defendant) before ſuch a _> 


if the Defendant ſue the Plaintiff on the O 
ligation and recover, and afterward before 


the Day deliver the Obligation, it will not 


be a Performance. But if A. be bound to 
B. that his Son (then ti infra annos nubiles) 


' ſhould before ſuch a Day marry B.'s Daugh- 
ter, and he does marry her accordingly, and 


after at the Age of Conſent diſagrees to the 
Marriage, yet Fe. Covenant is performed. 


But if there be any Doubt on the Senſe of 


1 Lev. 102. 


the Words, uch nſtruction ſhall he made 
as is moſt ſtrong againſt the Covenantor. 
Therefore if A, covenant with B. that if B. 


marry bis Daughter, he will pay him 200. per 
©. > Annum withour ſaying for how long, yet it 


8 


es. mw 


ſhall be for the Life of B. and not for one 
Year only, 

A Coyenant for quier Exjoyment, ſhall not 
be conſtrued to extend to a wrongful Eject- 
17 4 by a e unleſs ſo expteſſed. 

e ent Charge to 'B. for the 
5 of 7. . babendum to B. his Heirs and 


71 50 to the Uſe of 55 S. and covenant 
mY 


B. to pay to the Uſe of J. S. if the 
Rent be behini „B. may have Covenant. 

Where a Man covenants. not to do an Act 

or Thing which was lawful to do, and an 


Act of arliament comes after and compels 


him. to do it, the Srapme - Spe the Co- 
venant. 7 


80 


by . r 


"At 
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Zo if a Man covenant to do a Thing which 
is lawful, and an Act comes to hinder him 
from doing it, the Covenant is repealed. But 
if a Man covenant not to do a Thing which 
was then unlawful, and an Act come and 
make it lawful, ſuch Act does not repeal the 
Covenant. 5 Nm dc 
It the principal Thing to be perform'd, as 1 Salk. 3096 
the conveyancing an Eſtate, Cc. be void; 
further Covenants-which are relative and de- 
pendant thereon, are ſo likewiſe ; but where 1 Salk. 199. 
the Covenants are diſtin& and ſeparare, it is 
not material whether an Eſtate paſſed or not; 
as 4 Covenant for the Payment of a Sum of 
ne wor i e 
For the better under ſtanding what ſhall be 
ſaid to be a Breach of Covenant, and how far 
it is neceſſary to ſet it forth in an Action of 
Covenant, it will be er likewiſe to rake 
Notice what would be a Breach of a Pro- 
miſe or Condition, and how far it is neceſ- 
ſary to ſet it forth in an Action of Debt or 
upon the Caſe. „Wand 4. 
Debt upon Bond conditioned to pay on or Try ans 
before the yth of: September, the Defendant Carter, Tr. 
pleaded Payment on the th; the Plaintiff WS 
replied that be did not, and thereupon Iſſue 2 C. 994- 
joined: After Verdict for the Plaintiff, Judg-* 
ment arreſted becauſe the Replication ſhould 
have been, that he did not pay at the Day, 
nor at 7 Time before, for otherwiſe 
does not ſhew a Breach to entitle himſelf to 
his Action, Which is neceſſary in all Caſes 


-> 


where the Plea is founded upon ſomething 4 
within the Condition. But it is otherwite I 
where the Plea is of a collateral Matter, (as a 2 
Releaſe, c.) for ſuch Plea admits a Breach, and, , 38. 1 
this Rule holds in all Caſes, except in Bonds S. P. i 
oe Q e = 5 
1 

1 

bY 


2 
* 2 *% 
14 


| Salk, 140 


_—_— 


® 
- 


7 
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for the Performance of an Award, for there 
though a collateral Matter be pleaded (ſuch 
as Nut agard fait,) yer the Replication muſt 
ſhew aa Breach, thar it may appear to the 
Court to be in ſuch Part of the Award as is 
good; for an Award may be good in Pare 
and bad in Part. 
In Caſe for that the Defendant ebene 
1b deliver, on or before the 1 of January, 
20 Quarters of Corn out p into a 
Burge, to be brought by the Plaintiff, and 
Breach affigned that the Defendant did not 
deliver on the th; on Now afumpfet Verdict 
15 the Plaintiff, and on Motion in Arreſt of 
1 it was holden by Holt Ch. Juft. that 
Defendant could not make a Tender 
diore: the laſt Day, it mall not be preſumed 
that xhe Plaintiff was there to receive it foon- 
er, therefore the Declaration would have 
been good n Demurrer, bur clearly fo. n 
Verdict, becauſe an actual Delivery at 
Time might have been given in Evidence on 
the Non aſſumpſit. 
In Debt upon Bond the Defendant priyed 
yer of thi Condition, which was to perform 


ptr ' Covenants: in an! -Iyderiture, and there dn h 
dröughr che Thdenture into Cou | 
B um ed that there were no Covenants on n dig 


tt tobe porſormed. The Phintiff prayed 
a” and im i Pact chere being ſeveral 8 

nts on che Defendantꝰs Pair to be perform - 
ed, he denninved. - Summe for the Defen- 
dat ob, jeaed, aut the Haintiff had demurred 
trop ba Heme for that he ought to have 
ſhewed'a Breack to maintait lis Action; but 
che Plaintiff had qudgment, for it appeared 


judicially to the Court, of the Defendant's 


1 ſnewing, that be had pleaded a _ 
Plea, 


3 


„ ¾ /r 


Sers 


T. 8. 
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Plea, and therefore there was no Occaſion 
for the Plaintiff to ſhew: any Marter of Fatt 
to maintain his Action. 

In Debt upon à Bail Bond, the Declars- Buſher and 
tion ſet forth that A. and N. And the Defen- Philips, H. 8 
dant became bound jointly and ſeverally for G * 
the 1d ch pearance of A. that A. did not appear, 

t the Defendant had not paid; ſpe- 
40 5 emurrer becauſe not averr that the 
Money was not paid by either of the other 
two, and compared to a Covenant by three. 
However, upon — of Precedents, the 
Plaintiff rig Jud | | 

Debt on Bond condi onditioned to perform an'Rodham w: 
Award, the Defendant pleads Nu? agayd. The Sucher, M. 
Plaintiff replies and News an Award to pay E B. 
z Sum of Money, but no Time' expreſſed 
when, and affigned a Breach in Non. pay- 
ment let ſæpius requifitus. On Be Harrer the 
Court held it not neceſſary to all a 4 ſpe- 
cial Requeſt but where the other may 
traverſe it, Which he could not do here witb- 
out a Departure. 

There is a great Difference berween af: I Raym.107. 

ing a Breach in an Action of 558 80 
and in Debt upon Bond conditiaged for 
Performance of Covenants; becauſe i in Cove⸗ | 
nant all is recoverable in' Damages; anc q thoſe 
will be what the Party can prove he nd actu- 
ee in the other Cafe aBr oh is 

orfeiture of the whole Bond therefore 
in Covenant it is ſufficient to Sins Wh 8 
in the Words of the 8 that woul 
not do in Debt upon Bond for the Pech X 
ance of Covenants: | 

And this leads me to take Notice of ano- 
ther Difference between Eovenanr and Debt. 
Viz, That at Common Law in Debt upon 


Q 3 | Bond, 


. 
— 
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Bond with Condition to perform Covenants, 
the Plaintiff could aſſign only a fingle Breach, 
but in Covenant he might aſſign as many 
Breaches as he pleaſed; but now by the 8 U 
9 N. z. c. 11. the Plaintiff may in Debt on 
Bond, or on 4 penal Sum for. Performance of 
Covenants, aſſign as many Breaches as he 
Mall think fit, and the Jury ſhall aſſeſs not 
only ſuch 7 and Coſts as have been 
beretofore uſually done in ſuch Caſes, but 
alſo Damages for ſuch of the ſaid Breaches 
as the Plaintiff ſhall prove to have been 
broken, and like Judgment ſhall be entred 
on ſuch Verdict as has been hitherto uſually 
done on ſuch like Occaſion z and if Judg- 
ment be given for the Plaintiff on Demurrer, 
or by Confeſſion or Nibil dicit, the Plaintiff 
upon the Roll may ſuggeſt as many Breaches 
as he ſhall think fit, upon which ſhall be a 
Writ. of Enquiry, Sc. and in Caſe the De- 
| fendant after Judgment, and before Execu- 
tion, ſhall pay into Court ſuch Damages and 
Coſts, a Stay of Execution ſhall be Famed | 
on Record; or if by Execution the Plainti 
ſhall be paid and ſatisfied all ſuch Demands, 
Cofts and Charges, the Body, Land or Goods 
of the Defendant, ſhall be thereupon diſ- 
charged, which ſhall likewiſe be centred up- 
on Record; but in each Caſe ſuch Judg- 
ment ſhall. remain as a further Security to 
anſwer the Plaintiff ſuch Damages, as may 
be ſuſtained for further Breach of any Cove- 
nant in the ſame Deed, whereupon the Plain- 
tiff may haye a Sci. Fa. and o foties quoties. 
| DryandBond, But notwithſtanding this A&, the Plaintiff 
Tr. 16 & 17 may take Damages only occaſione detentionis 
G. 2. C. B. ri and take out Execution for the Pe- 
| en; pap e 


i 
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„ 


— 
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And note; that this Act does not extend 
to Bonds with ſeveral Conditions. | 
In Covenant to buy or ſell without the Saik-139% 
Plaintiffs Leave for two Years, Breach aſ- 
ſigned that diverſis diebus ac vicibus between 
ſuch a Day and ſuch a Day he had ſold to H. 
and ſeveral other Perſons unknown, Goods 
to the Value of 100 J. and per Holt. Ch. Juſt. 
in Debt on Bond to perform Covenants, the 
Replication muſt ſhew a certain Breach, but 
in Covenant it is enough to aſſign a general 
Breach, and this is certain enough, for it is 
ſo deſeribed that if another Action be brought, 
the Defendant may plead a former Recovery 
for the ſame Cauſe, and aver this to be the 
ſame Selling. 1 
In Covenant for Rent the Breach aſſigned N Fi 
was, that the Defendant had not paid, with- gi, Fiſher 
out ye hag % or his Aſſigns ;“ and the Court Teach, Mic. 
held the Breach well aſſigned, for the Court 1733. K. B. 
will. not preſume an Aſſignment. | 


And now to conſider what ſhall be a ſuf- 


230 


ficient Performance, and how to plead it. 

WM here a Perſon undertakes by Bond for Heſketh and + | 

the doing of an Act, it is not ſufficient for Grey, Tr. 

bim to ſhew that he has done all in his Pow- 27 G. 2. 
er, for the Condition is for his Benefit, and | 

if not performed he is ſubject to the Penalty; 

however this Rule is ſubject to this Excep- 

tion, viz. Where the Condition is prevented 

from being performed by the Act of God, 

as by the Death of the Party before the Day; 

or by the Act of Law; as if I gave a Bond 

conditioned. to do an Act, and a Statute af- 

terward made it unlawful ; or by the Act of 

the Obligee himſelf, for it would be unjuſt 

that he ſhould take Advantage of his own 


Wrong. * 9 
ITN Q 4 Covenant 


n — ... — 
F 2 n „ > 2 : 
Y TO Le ooo, ef Co our ett meer oe HT YOON DIR 4. - 3 — 


not repairing : 'The Defendants pleated the 
Entry of the Plaintiff in atrium poſfterius of the 
Meſfuage. The Court held it no Plea, for 


the Entry into the Backyard does not fuſ- 


pend the Covenant to repair, as he is ſtill in 
Poſſeſſion of rhe Meſſuage; but the Rent is 
ſuſpended by an Entry into any Part. - 

Fletcher v. Where he re is an expreſs Negative and 

Richardſon, likewiſe an Affirmative in the Covenant, rhe 

10 G. a. Defendant muſt not plead generally, Cove- 

Co. L. 303. nants performed, but muſt ſet forth that he 

b. has not done what he covenanted not to do, 
And that he performed what he covenanted 
I Sid, 87. to perform; and if any of the Covenants be 
Palm. 79. in the Disjunctive, he muſt ſhew which Part 
be has performed; fo if any of them be to 
be done of Record, the Performance muſt 
be ſhewn ſpecially, becauſe the Record ſhall 
„ | 
But Note; that if the negative Covenant 
be only in Affirmance of the Affimative; 
Performance generally is a good Plea. 

1 Saund. 319. If by a Deed two Things are to be per- 
formed, one on the Part of the Plaintiff, the 
other on the Part of the Defendant, if there 
be not mutual Remedy, the Plaintiff ought 
to aver Performance on his Part: But where 
the Agreement was in theſe Words, It is 
< agreed upon by 7. F. and B. C. that the 
« fad B. 5 ſhall give J. $. Tool. for all 


& his Lands in Dale; in Witneſs whereof 


Str, 763. S. P. (C we do mutually put our Hands and Seals:” 
It was holden that the Action was well 
brought without averring the Conveyance of 
the Land, for if it were not conveyed the 

5 * Defendant 


2 


Ua OTTPROT 


hy 


Ag. s fy =- 


ve 


| Relative to Trials at Niſi Prius, 233 
Deſendant might have an Action of Cove- 
nant againſt the Plaintiff, but it had been o- 
therwiſe, if the Specialty had been the 
Words of the Defendant only, and not the 
Words of both Parties by way of Agreement, 
as in the Caſe ſtate. ar A er | 
If the Covenant of the one Part be nega- ,$,ung.r55. 
tive, and the affirmative Covenant of the o- x: 
ther Part be m Conſideration of the Perfor- 
mance thereof; though the Negative be bro- 
ken, yer. the Affirmative ought to be per- 
formed, for it is not a Condition precedent, 
as a negative Covenant cannot be ſaid to be 
performed while it is poſſible to be broken. 
Where the Covenant is for the Ack of a 1 Show. 1 
. there Performance generally is not 
a good Plea, but he muſt ſhew how per- 
formed.” BEG FEI | 
A. covenants that he has full Power to g Co. 60. 
jeaſe, Fe. in Covenant it is ſufficient for the 
Plaintiff to ſay that he had not full Power, 
but in ſuch Caſe the Defendant myſt ſhew 
what Eftate he had at the Time of making 
the Leafe, that it may appear he had fuil 
Power, and then the Plaintiff muſt ſhew a 
ſpecial Title in ſomebody elſe, but the Co- 
venant being general, the general Aſſign- 
ment is prima facie good yet if A. covenant 8 Co. 89. 
to permit B. to take the Rents and Profits of 
certain Land, Non penmiſit alone is too gene- 
ral; for in ſuch Caſe the Defendant could 
not plead Quod permit. 
In this Action of Covenant the Damages, i Show. 130. 
and not the Debt being the Thing in De- 
mand, there is no Neceſſity of pleading Ten- 
der and Refuſal with an uncore priſt. 
In Covenant for Non- payment of Rent, , Brownl. 
the Defendant cannot plead levied' by — 273. 
treſs, 


7 
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| treſs, for that is a Confeſſion that it was not 
paid at the Day, but riens in Arrear, or Pay- 
ment at the _y will be a 7 Nen. 
z Show. go. A Releaſe of all Demands is not a Releaſe 
of a Covenant before it is broken, and there- | 
| fore cannot be pleaded in Bar, but Accord 9 
Cr. ] 99. and Satisfaction is a good Plea though the 0 
5 Action be founded on a Deed, for it is not of 
pleaded in Diſcharge of the Covenant, but 1 
only of the Damages, and the Covenant ) 
remains. | | pans 
Str, 763. In Covenant for a Year's Rent due Mi- 
Ld. Raym. chaelmas 1726, the Defendant craved Oyer of 
1473 the Leaſe, in which there was a Covenant on 
| the Part of the Leſſee to repair (except the 
Premiſſes ſhall be demoliſhed by Fire) and 
then pleaded that before Michaelmas 1725 the 
Premiſſes were burnt, and that they were 


not rebuilt by the Plaintiff during the whole * 
Year for which the Rent was demanded, nor 
had he any Enjoyment of the Premiſſes, D 
therefore prayed Judgment if he ſhould be l 
charged with the Rent. The Plaintiff de- 
murred and had Judgment, for whatever was t 
the Defaulr of the Plaintiff in not repairing, g1 
2 the Defendant muſt at all Events per- ar 

orm his Covenant. be 
2 8 th 
— — - bi 
CHAPTER IV, cf 

| ba 

Of Debt. C: 

| of 

TEE Action of Debt is founded upon a thi 
Contract either expreſs or-implicd, in to 
which the Certainty of he Sum or Duty ap- the 


pears, and the Plaintiff is to recover the Sum 
| ly * 


2 9255 | 
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in numero, and not to be repaired in Dama- 
ges, as he is in thoſe Actions which ſqund 
only in Damages, ſuch as Aſumpſit, &c. But 3 Lev. 429. 
when the Damages can be reduced by the 
Averment to a Certainty, Debt will lie, as 
on a Covenant to pay ſo much per Load for 
Wood, c. So if in an Action, in which the 4 Co. go. 
Naintiff can wg + recover Damages, there be 
Judgment for him, he can afterward. bring 
Debt for thoſe Damages. ES OS” Fr 
Debt will lie for an Amercement in a Wicker and 
Court Leer, bur then the Declaration ought Norris, 8 G. 
to ſet forth, that the Defendant was an Inha- - 
bitant as well at the Time of the Amerce- 
ment as of the Offence, but this will be 
cured by the Verdict, for it muſt be proved 
r 05 555 o * 
Note; in this Caſe the Defendant may tra- Carth. 34. 
verſe the Fact of the Preſentment. bh 
But where there is an Avertment in the Hill and Hol- 
Declaration which is not neceſſary. to main- lifter, E. 19 
tain the Action, the Plaintiff is not bound to 2. K B. 
rove it; as where in Debt on a Policy of 
ſurance the Declaration ſet forth an A- 
greement in the Policy, that if any Diſpute 
aroſe it ſnould be referred to Arbitrators to 
be choſen one by each Party, and averred. 
that it had not been referred, and that with · 
out Default in the Plaintiff; at the Trial the 
Plaintiff did not prove he ever named a Re- 
feree, and therefore it was objected that he 
bad not proved his Declaration. But on a 
Caſe reſeryed the Court held it to be no Parr 
of the Contract, but a collateral Agreement, 
therefore not neceſſary to be ſet out in order 
to intitle the Plaintiff to his Action, and 
therefore not neceſſary to be proved. 1 


7 


„ SO. id 
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— 79. 
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If a Sheriff levy Money at the Suit of 7. 
S. and return the Writ ſerved, J. S. may 
have Debt againſt rheSheriff for che Money 
actual Contract. But if he re- 
turn that he has taken Goods into his Hands 
to ſuch a Value, which remain pro defedtu 
emptorum, he ſhall not be charged. 

Note; Debt againſt the Sheriff for Money 
levied upon a Fi. Fa. is not within the Sta- 
tute of Limitations (21 ae 5 3 
enacts that Actions of Debt 3 
any Lending or Contract without Specia 
Debt for Arrearages of Rent, (Fc. ſhall 9 
brought within fix Years,) for though it be 


not a Matter of Record till the Writ be re- 


rurned, yet it is founded upon a Record, and 
hath a ſtrong Relation to it. 


If a Statute prohibit the © doing 0 Thing 


under a certain 5 E preſcribe no 
Method of Recovery, Party 
bring Debt. 


It a Pawner (after Tender and Refuſal) re- 


cover Goods in an Action of Trover, yet 
the Pawnee may have Debt for his Money, 
for the Duty remains. 


So if the Pawn be ſtolen or periſh without 


the Default of the Pawnee. 

A. paid Money to B. as a Fine upon B.'s 
| Promiſe to make a Leaſe of Land; before 
the Leaſe made, B. was evicted; the Court 
held Debt would not lie for the Money, for 
it was not paid to be received back again.— 
It appears by what 1s faid ante fo. that in 
ſuch Caſe the Party might bring an Action of 
Aſſumpfit for Money had and received to his 
Uſe; therefore it is probable that on-the ſame 
Ground the Courts would now hold that 
the Action of Debt would lie. 1 


cited may. 


| 
| 


| 
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If a Man enter into a Bond for the Pay- Co. L. 47. b. 
ment of ſeveral Sums of Money at ſeveral 
Days, Debt will not lie till the laſt Day be 
- And it is the ſame upon a Contract, for 
where there is but one Contract there can be 
but one Debt, and conſequently but one Ac- 
tion of Debt. But on a Covenant or Promiſe, 
after the firſt Default Covenant or Caſe will 
lie, for as often as the Money is not paid, ſo 
often there is a Breach of Covenant. 
What is ſaid above is meant of ſingle Cotes and 
Bonds; for where there is a Bond in a penal Howel, M. 
Sum, conditioned to pay Money at different 18 G. 2. 
Days, the Condition is broken, and the Bond 
become abſolute upon Failure of Payment at 
either of the Days, and Debt will lie before 


the laſt D 


ay is paſt. | | | 
If this aich be brought for Money, it i R. A. 604 
muſt be in the debet and detinet; if for Goods 
in the dtrinet only. So if bro for foreign Palm. 4073 
Money not made current: Or it may be Yelv. 135. 
brought in the debet and detinet for ſuch a 
Sum as is the Value of the Foreign. 
An Executor mult bring Debt in the de- 1 Lev. 250! 


tint only, though this would be aided after 


Verdict by the 16 Car. 2, and the 4 Ann. c. 

16. extends all the Statutes of Jeofails to 
Judgments to be entered on Confeſſion, c. 1 R. A. 60 
80 if an Executor bring Debt againſt a Sbe- | 
upon an Eſcape, it ſhall be in the deriner 

only. So if he bring Debt upon a Judgment 
obtained by himſeif: But if he take a Bond 

for a Debt due to his Teſtator, Debt upon it 

muſt be in the debet and detiust; ſo it he ſell 

the Goods to his Teſtator, and bring Debt 

for the Money. But if an Executor were to 2 
take a freſh Bond with an additional Obli- 

gee, payable at the ſame time as the former, 
| it 


4 
| 
| 
| 

1 
| 


i Huroduction is the Law + 

it ſeems in ſuch Caſe as if he ſhould brin 

Debt upon it in the getinet only, for by ſuc 
Change of the Security he ad not make 
himſelf liable, as he does in the other two 
1 R. A. 603. Caſes. So Debt againſt an Executor ſhall be 
| in the detinet only, for he is chargeable no 
further than he has Aſſets; but after Judg- 

Co. 31. ment againſt an Executor, one may have 
bid. 36. Debt in the debet and detiner, ſuggeſting a 

devaſiavit, and thereby charge him de ' bonis 
propriis. So in Debt for Rent incurred in his 
own Time, and ſo in Debt againſt an Heir 

þ on the Bond of his Fatber. 
2 Raym. In Debt upon Bond, the Defendant cannot 
1502. plead nil debet, but muſt plead non eft factum; 
Per Pember- and it has been ſaid, that if on ſuch Iſſue 
— 4 at there be a Variance in the Date between the 
Lent 1683: Count and the Deed; the Plaintiff ought not 

do be nonſuited, becauſe the Deed is brought 

into Court, and remains there; and therefore 

the material Part of the Iſſue is, whether the 
Deed brought into Court be his Deed, and 

the Deed in Court is the Deed upon which, 
notwithſtanding the Miſtake. However this 

Opinion may well be doubted of, for it is 

the conſtant Practice to compare the Decla- 

ration with the Bond produced at the Trial; 
vyet where the Plaintiff declared of a Deed of 

Salk. 658. Covenant, dated zoth March, Anno Domini 
f 1701. ung; Regni 13 M. 3. and made a 

Profert upon Oyer, the Deed was only dated 
zoth Marth: 1501, wanting Anno Domini ei 
Anno-Regni, (9c. and though it was demurred 
to for the Variance, the Court held it none, 
for it was im icitly iu tlie Deed. 

Salk. 659- Debt on Bond, Quad cum defendens apud 
London, c. per ſcriptum, &c. concuſſit ſe tener! 
to the Plaintiff is 40l. ſolvend. to the * 

| | tity 
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Deed, the proper Plea is Non eſt faftum, if 


not acknowledge a Debt like an Obligation, 
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tiff, Cc. the Defendant craved Oyer, and 
the Bond was to pay to his Attorney or his 
Aſſignees, and was dated at Port Saint Da- 
vid's, the Defendant pleaded theſe Variances 
in Abatement; and per Cur; the firſt is no 
Variance, for „ r, to the Plaintiff or his 
Attorney is the ſame Thing, the teneri made 
it a Debt to the Plaintiff, and a ſolvend. to 
any Body elſe would be repugnant: But the 
ſecond Variance is fatal, for the Dating made 
the Bond local, but he might have declared 
Quod cum the Defendant, apud Port St. Da- 
vid's, viz. apud London in Paroch'. 
In Debt for Rent, if it be reſerved by Hard. 332. 


without Deed Now di r or if by Deed he 
may plead Nil debet, for an Indenture does 


for the Debt accrues by the ſubſequent En- 
ö 

The Difference is where the ialty is > 
but Inducement to the Action, * 3 7 
of Fact the Foundation, there Nil debet will 
be a good Plea; but where the Deed is the 
Foundation, and the Matter of Fact but In- 
ducement, there Nil debet is no Plea. 

In” Debt for Rent upon an Indenture, if Salk. 277. 
the Defendant plead N3] debet, he cannot give 6 
in Evidence that the Plaintiff had nothing 
in the Tenements, becauſe if he had pleaded it 
ſpecially, the Plaintiff might have replied the 
Indenture and eſtopped. him, or the Plaintiff 
might demur, for the Declaration being on 
the Indenture, the Eſtoppel appears on Re- 
cord. But if the Defendant plead Nihil ha- 
* Ln 2 _ 2 will ate Fas on 
the Eſtoppel, but babuit; the ſur 
ſhall Gag the — ay a 


In 


As Introduftion is the Law + 
it ſeems in ſuch Caſe as if + ſhould bring 
Debt upon it in the detinet only, for by fuck 
Change of the Security he . not make 
himſelf liable, as he does in the other two 
R. A 603. Caſes. So Debt againſt an Executor ſhall be 
| in the dctinet only, for he is chargeable no 
further than he has Aſſets; but after Judg- 

Co. 31. ment againft an Executor, one may have 
ſia bid. 36. Debt in the debet and detinet, ſuggeſting a 

devaſtavit, and thereby charge him de ' bonis 
propriis. So in Debt for Rent incurred in his 
own Time, and ſo in Debt againſt an Heir 
= 23 on the Bond of his Father. 

2 Raym. In Debt upon Bond, the Defendant cannot 
1502. plead nil debet, but muſt plead non eft faftum, 
Per Pember- and it has been ſaid, that if on fuch Iſſue 
_ at there be a Variance in the Date between the 
Lent 1683. Count and rhe Deed; the Plaintiff ought not 

dio be nonſuited, becauſe the Deed is brought 

into Court, and remains there; and therefore 
the material Part of the Iſſue is, whether the 
Deed brought into Court be his Deed, and 
the Deed in Court is the Deed upon which, 
notwithſtanding the Miſtake. However this 
Opinion may well be doubted of, for it is 
the conſtant Practice to compare the Decla- 
ration with the Bond produced at the Trial; 

„pet where the Plaintiff declared of a Deed of 
Salk. 658. Covenant, dated zoth March, Anno Domini 
b 1701. Ang]; Negni 13 W. 3. and made a 

Profert upon Oyer, the Decd was only dated 


2718 


zoth Marth 150l, wanting Anno Domini et 
Anno Regni, Cc. and thou 1 it was demurred 
to for e Variance, | the ry riod held K none, 


for it was im icitly in te Deed. 
Salk. 659. Debt on Bond, Quad cum defenders apud 


London#@c. per ſeridtum; Sc. conceffit ſe teneri 
to the Plaintiff in 401. ſolvend. to the Fon: 
un, 


„% ˙Ü vy nn Sand OY, 
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tiff, Fe. the Defendant craved Oyer, and 
the Bond was to pay to his Attorney or his 
Aſſignees, and was dated at Port Saint Da- 
vid s, the Defendant pleaded theſe Variances 
in Abatement; and per Cur; the firſt is no 
Variance, for Payment to the Plaintiff or his 
Attorney is the ſame Thing, the teneri made 
it a Debt to the Plaintiff, and a ſolvend. to 
any Body elſe would be 2 But the 
ſecond Variance is fatal, for the Dating made 
the Bond local, but he might have declared 
Quod cum the Defendant, apud Port St. Da- 
vid's, viz. apud London in Parech'. 

In Debt for Rent, if it be reſerved by 


Deed, the proper Plea is Non eſt factum, if 


without Deed Non dimiſit; or if by Deed he 
may plead Nil debet, for an Indenture does 


for the Debt accrues by the ſubſequent En- 
joyment. NS 44 En 


The Difference is where the Specialty is 


but Inducement to the Action, and Matter 
of Fact the Foundation, there Nil debet will 
be a good Plea; but where the Deed is the 
Foundation, and the Matter of Fact but In- 
ducement, there Nil debet is no Plea. 


In” Debt for Rent upon an Indenture, if Sal. 


the Defendant plead Nil debet, he cannot give 
in Evidence that the Plaintiff had nothing 
in the Tenements, becauſe if he hadpleaded it 
ſpecially, the Plaintiff might have replied the 
Indenture and eſtopped. him, or the Plaintiff 
might demur, for the Declaration being on 
the Indenture, the Eſtoppel appears on Re- 
cord. But if the Defendant plead Nihil ha- 
buit, Fc. and the Plaintiff will not rely on 
the Eſtoppel, but reply babuit; the Jury 
ſhall find the Truth. | 


In 
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Hard. 


2 


not acknowledge a Debt like an Obligation, 


1503. 


3322 


277. x 
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: 
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s, Huroductiam to the Law 
In Debt againſt a Sheriff, the Plaintiff de- 
clared on a judgment againſt J. F. and a Fi. 
Fa. taken out and delivered to the Defen- 
dant, ho virtue thereof had levied the Mo- 
ney, the Defendant pleaded Nil deber, and it 
was holden a good Plena, and this Difference 
taken, that where the Writ has not been re- 
turned the Plea is good, becauſe it is Matter 
ol Fact, Whether he has levied the Money 
or not; otherwiſe where the i. Fu. is re- 
turnt. c cl, ud n hoe 
By 4 & Aun. c. 16. J. 12. Where Debt 
is brought on any ſingle Bill, or upon any 
Judgment, if the Money due thereupon have 
been pd, ſuch Payment be pleaded in 
Bar; aud ſo of a Bond itionad: 10: pay 
Money, though the Money were not pai 
at the Day and Place, yet if it were paid ar 
a ſubſequent Day, the Defendant may plead 


Underhill. v. it in Bar; but the Defendant cannot plead a 


Mathews E. 
I G. r. C. . 


— % 


— 


Incledon and 
Crips, 2 Salk. 


658.2 Raym. 
„ 


Tender and Refuſal of Principal and Intereſt 


at à ſubſequent Day in Bar, for that is not 
within che Equity of the Statute; for ſuch 
Conſfruction would be prejudicial, as it 
would empower the Obligor to compel the 
Obligee at any Time without Notice to take 


in his Money. | 


II 21. rern 

In Debt upon 2 Contract, the Plaintiff 

muſt prove the fame Cor as is-altedged 
in his Declaration; as if Debt be brought on 
a Contract for 201. Proof oſ a Contract for 
20 Marks is not ſufficient, though th De- 
fendant pleaded Nes debrt præditt. Tol. nec 
aliguem inde denariorum, for there: is a Differ - 
ence berween the Contract proved, and the 
Contract declared upon. 
The Plaintiff declared upon a Deed where- 


laintiff 


by the Defendant covenanted to pay the 


ir 


} 


Relative" #6 Trials at Nit Prius. 241 
Plaintiff 70 for every hundred of Wood in 
ſack 4 Place, and that he delivered ſo many, 


hundred and one Half, which came to 


188. 105. the Defendant demurred; and the 


Court held, Firſt, there can be no as rti- 
1 rf 


onment, and the Demand of the Hal | 
red is more than can be due by Contract. 


Secondly, a Remittitur may be entered for 


that; and Judgment for the reſt But where + xd 
the dum demanded depends on the Deed it- 
ſelf, and on nothing extrinſical, (as in Debt 

of Covenant to pay zo.) there can be no 

Renivtitur. But here it might be more of 

leſs by Matter extrinſic; and therefore the 

Tannoy __ —— T the Deed, 2 
the Plaintiff muſt prove the eier of — 
the Deed; and Proof thut one who called 4G. 3. 
Hitnſelf B. executed is not ſufflcient, if tile 


Fates dd tot know it to be the Beten. 


dant. © W Mis, W f 5 | en, 

The Defendant may on the general Iſſue q co: 119 
ive in Evidence any Thing Which proves 

the Deed to be avoided, though it were de- 

liveted as his Deed, for the Plea is in the 


prefent Tenſe, and ib it be avoided, it is now 


is Deed; as if it have a Raſure before the 


Action brought: Bur if the Alteration be by 11 Co. 27 


a Stranger without the Privity of the Obli- 

ee in a Point not material, it will not avoid 
Re And Note; Though if ſome of the Co- 
venants of an Indenture or Condition of a 
Bond be againſt Law, they are void ab initio, N 
and the others ſtand good, (for if Part of the Francis, &. 
Condition be bad by the Common Law, and Wingate, E. 
Part good, the Deed will be good for that 11 G. 2. 
Part of rhe Condition which is good : Alter . 
where Patt is made bad by Starute.) Let if 


— 
a — ———_—_—_ — — - 


; 


Ang IntroduBiion to the Law” 
2 Deed contain divers diſtinct and abſolute 


ſolute Conditions, if any of them be altered 


Misfeaſance ex. poſt facto avoids the whole 
Deed. 80 if the Seal be broken off, but the 
Jury may find it was broken by Chance. So 
Cole and Ro- the Detendant may give in Evidence, that 
bins, H. they made him ſign it when he was fo drunk, 


2 An. per that he did not know what he did, (or that 


| Mes. be was a Lunatic at the Time. Yates and 
* Boon, Middleſex, M. 12 G. 2 Str. 1104.) or 


that it was delivered as an Eſcrow on a Con- 
2 R. A. 683. dition not performed. But if the Deed be 
only voidable, the Defendant ſhall not avoid 


5 Co. 119- jr, or take any Advantage of it on the Plea 


% 


3 119. If the Defendant plead Dureſs, the Deed 


Mon eft fatum; as that the Obligor was an 
Infant, or that it was obtained by Dureſs. 
K B. So the Defendant cannot give Payment in 


69. Evidence on this Plea; but may give in Evi- 
dence that ſhe was a Feme Covert at the 
ime of entering into ſuch Bond, for that 


% 


proves it not to be her Deed. 
is admitted, and the Iſſue lies upon the De- 
fendant; and if the Defendant prove the 
Deed was given under an Arreſt without any 
Cauſe of Action, it is ſufficient; or if the 
Arreſt were without good Authority, tho' 


* 
— 


dor a juſt Debt; or it the Arreſt were by 


aaa rrant from a Juſtice of Peace on a Charge 
1 *., . Felony, when no Felony was committed, 


- © 
K . 7:2 56, conſtrued a Pures. 
«2 :; 1.460 3 fe. Ara. 687. it is ſaid that a Man 
..::+ - 4 his Deed by Dureſs of his Goods, 
„his, Perſon, but in Sumner and 
Co les ar Feryman, 


Covenants, or a Bond divers diſtin& and ab- 


by Additions, Interlineations or Raſure, this 


bough a Felony were committed, yet it 
I Arreſt; be unlawfully made uſe of, it 


. 
/ 
4 0 * 
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Himan, Hil. 1708, it was holden that a Str. * 
Bond 01 — be avoided by Dureſs of 
Goods. | 8 

If A. menace me, exce t I make unto him q- 
a Bond of 40. and I tell him I will not do 
it, but I will make unto him a Bond of 261. 
the Court will not expound this Bond — 4 
voluntary upon this Maxim, Nom videtur con- 


fenſum retinuiſſe, fi quis er preſerigto minantis 4 · 
| . immutavit. 
It is a Rule of Law, that no one can 3 Be. fits, 10 
4 Bond by averring a Deliver eue upon 
Condition, unleſs he ſhew a ung of the 
Condition; for he is charged — a ſufficient D. & S. cap. 
Writing, ſo he muſt be diſcharged by ſuffi- 12. ” 
_ riti «rey e of „ 
5 digh Am as the Obli y | 
VS he ſame Reaſon, the fendant can- 82 
not aver the Condition to be different from 2 29 9%; 
what is expreſſed in Writing; but any A- Mo. 957. 
1 conſi 8 t * 
which ſnews the Condition a 
will be admitted; therefore where the Cc Con-; 1 Lene any: 
ſideration on which the Bond is given is ille- Hut. 52. 
gal, the Defendant may take Advantage of Comb. 245. 
it by pleading, as Simony, Uſury, compound - Carth. 300. 
ing of Felony, c. Bart this, notwithſtand- _ 
ing there be a 8 and legal Conſiderav- OM 


tion recited in the Bond. 


Bag. Reg 24. 


To Debt upon Bond the Defendant plead- 1 
ed the inſolvent Debtors Act, the Plaintiff Field. M. 9 
N replied there was no Notice given to him G. 2. 
; purſuant ro the Act, and Ifſue being joined 
I thereon, the Summoner being dea the 
Duplicate of the Proceedings of the Juſtices 
* was holden to be ſufficient Evidence, becauſe 
n the Notice was not a Matter on which to 
4 ound their Juriſdiction; if it had been ſo, 


„ R 2 this 


4 
” — * wh > gk Ws Te 
r A SOPRI THEY ** 7 « 


* 


4. Introduftion. bo che Lau. 
tis Evidence would not have hcen ſuffici- 
dente. But in this Caſe they are Judges of the 


Sufficiency of the Proof of Notice, it being 
Parr of their Juriſdiction, and conſequently 


their Duplicate of its being a good Notice 
Will be re. ava Evidence,” ande 
K 19979200 Hivw 


4 8.9 lee Defendant to Debvon Bond cond 
iv tion te pa o A Day cextai 
ad diem, the Iſſue lies upon him, and iſ he 
r 1 Prove Payment defore.the Day it is fufficient, 
bs Gs for; he could UO. plead it. If he were to 
4 Purdon, Me plead” it, and Iſſue were joined thereon, it 
G.. would be immaterial; therefore to ſuch Plea 
the Plaintiff would reply; una non. ſoluit /- 
* 5 cuntum Fur mam er effeũt um conditianii. —_— 
© Barrington, Iſſue of /dJv##: ad diem the Defrndam ma 
2 Rm. in Rvidence Noa · pa of Intereſt - So 
| . "+ © Years; but in fuch Caſe: Hache Plaintiff be 
ee he will be admit 
1 8 — being paid. 
1 the Deftator' of Inter in 
d . But loch Entry ought-ro apprar 10 be nude 
before ow adv) den ha teen plac 
Se e Bond off V ears ſt de 
To} - ſendanpy pleaded; ad dim Alea up- 
ond Bennet. ON the Preſumption; the Plaintiff ' proved 
Payment of hitereſt: twui V ears after the 
Time mentioned in the Conditon, but | 2 
n ns Evidence of any ſu Recripi or 
: Demand; and R Ch. Juſt. was of 
Opinion that this Plea was ro be taken as 
ſtrictly in this Caſe: as in any other; and 
therefore: the — - falſified the 
| Plea it was not enough the other: 28 
| Years were enough to let in de Preſumpti- 
on, hecauſe to take Advantage of that rhe 
A Defendant ſhould have pleaded upon the _ 
= £111 8 . 


ax Bxecutor'of the 
ted to 
Bond 


Relithve 1 er af Ni) Prius. 


the Aimendment of th Law, that he 
1 ter the Da 5 Which 8 
would have been with 10 upon th Err 


39010 91%, 5 ”u 
ee Cafe of pies aint Cv is worth 7 Str rag 
of Ales 48 (Ev 4 ye das the Po. | 
4 in 10 A 1 
. 2 7 5 e to the Pla APY 4ot | 


Coals; he died abc made” his Wife Execu- 
f he continged'ty deal with the Plainriff, 
married the Defendant o likewiſe 
15 Coils from the Pane ud ade fever 
| 592 zetterally upon, 1 lhnk which, 
11 * the” bt from t Exccutrix 
er Debt whilſt a WIdow, teared bort, 3 
and the preſent Action was againſt the De= © 
fendant only for What was defivered' in his 
Time. The Queſtion was, "Who had a 
High of applying thefe Piyß ents, there be- 11 
g no Direction from the” efendanr, Wo 1 
it was oo ed had the firſt 0 ht; "and Lord 
held char rehy te 7 8 27 
| week, 2 Phiri, Meg hi he mi 1 


Ko te diſcharge his. Wie 
Defendant Het Mari 1 A ebe 
bor that; ut u tp the bes 


© hs Valid e 

as Exgcùtri t epend- 

ed Un the Gubefti Py 5 + 
"Opinion the aioriff ebyl& ng 1 95 r 

the Money to the Diſch As tat Deman 

— Debs” v, an e leads pong 6c 47: 


1 the Obligation Po ad itt d, bur the 
imiff muſt prove Aﬀers, and it ſuffices if 
1 prove Aſſets | i Corrwall, tho gh they be 1 Raym.728. 
Me? d in don. for Aﬀets or not is the Salk. 241. 
Sub ſtance of the Iſſue; * the Plaiatiff m 2 
prove that the Land was deviſed to the 
fendant and his * rged with a Rent, 
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Allam and 
Heber, Tr. 
21 G. 2. 
Str. 1270. 


7 


* 


* 


e. for where the Deviſe does not vary the 


Limitation, the Heir takes by di/cent: - And 
theſe and many other Caſes were yery lately 


* conſidered, in a Caſe where the Teſtator 


ſeiſed in Fee deviſed to the Defendant, his 
Heir, all his Eftate real and perſonal, upon 
Condition that he paid his Debts and Lega- 
cies; and à Queſtion was Made Whether he 
took by Purchaſe or Diſcent, the Heir hav ing 
pleaded: Riens per diſcent to Debt upon a Bone 
of his Anceſtor; and the whole Court held 
that the Tenure and Quality of the Eſtate 
not being altered, he took by diſcent, and 


that charging an Eſtate makes no Alteration 


as to the Heir' 5 taking in Reſpect of the 
Land; +. 5177; 


So if the Heir take by a yoluntary Settle- 
ment made by. his Father, which is void as 


to Creditors, by 13 Eliz. c. 3. 


In Debt on Bond againſt the Heir, on the 


Inne of Kiew fer diſcent, the Heir may give 


in Evidence an Extent againſt him upon a 


Debt owing by his Father ypon-Rond to the 
| King; but it will be neceff. 


the Bond itſelf, or a ſworn Copy of it. 


ary to produce 


By 3 C 4 M. & M. c. 14. If the Heir 


alien before Action aa gl yet he ſhall be 
liable to the Value of the Land, and if he 
plead Riens per diſcent, the Plaintiff may re- 
ply, that he had Lands from his Anceſtor 


A |. the original Writ brought, or Bill 


filed; and if upon Iſſue joined thereupon it 

be found for the Plaintiff 

quire the Value of the Lands ſo deſcended, 

md thereupon Judgment ſhall be given, and 
Execution awarded as aforeſaid, (i. e. to the 


the Jury ſhall en- 


Value only) but if Judgment be given by 


; Confeſſion of the Action without confeſſing 


Aſſets 


whole in his Bar at once. 
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Aﬀets deſcended or i wh Demurrer, or Nil 
dicit, it ſhall be for the Debt and Damages 
without any Writ, to enquire of the Lands 
deſcended. | ; © 9:94 

The Plaintiff may join Iſſue on the Plea 1 Barnes 326. 
Riens per diſcent, without replying as he is 3 
impowered by this Statute, and in ſuch Caſe 
the Jury are not to ſet out the Value of the 
Land deſcended, but it is ſufficient for them 
to find that Lands came by diſcent ſufficient 
to anſwer the Debt and Damages. | 
. The Defendant pleaded Riens per diſcent al Jeffrys * 0 
temps del Original, the Plaintiff replied that Barrow Paſc. 
the Defendant had ſufficient. Lands before 12 An. 
the Time of the Original purchaſed, and on 
Iſſue thereon a Verdict was given for the 
Plaintiff, but no Enquiry of the Value of the 
Lands, and the Court awarded a Repleader ; 
Iſſue ought not to have been joined on the 
Sufficiency of the Land deſcended. ö 

The Heir cannot have two Defences, one Winder and 

at Common Law, and one on the Statute: Barnes, E. 15 
Therefore if to Riens per diſcent al temps del G. a. | 
Writ, the Plaintiff reply that before the 
Time Lands deſcended, the Heir cannot re- 
join that he ſold them and paid Bond Debts 
to the Amount; he ought to diſcloſe the 


* 
Debt on Bond againſt the Defendant as Jenks's Caſe, 
Brother and Heir to J. S. upon Iſſue Riens Cr. Car. 151, 
per diſcent a ſpecial Verdict that the Obligor 
was ſeiſed in Fee, had Iſſue and died ſeiſed, 
and the Iſſue died without Iſſue, whereupon 
the Lands deſcended to the Defendant as 
Heir to the Son of his Brother, and the 
Court held the Iſſue was found againſt the 
Plaintiff; for the Defendant hath nothing as 
immediate Heir to his. Brother, and- if he 
= 4. would 
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54 
would charge him n. Heir he e ought 
to have made a ſpecial Declaration. 

But if A. ſettle an Eſtate upon himſelf for 
Life, Remainder to his firſt and other Song 
in Tail, Remainder te his own Right =: on, 
and enter into a Bond, and die — — 
who dies without Iſſue, whereupo 
cle enters, he may be charged er — 
and Heir of . for he muſt make himſelf 
Heir to him who was laſt actually ſeiſod — 
And note a Reverſion expeftant upon an Eſ- 
tate Tail is not Aſſets to charge the Heir up- 
on the general Iſſue Rions per di iſcent y- but a 
Reverſion expectant upon an Eſtate for Life 
muſt be pleaded ſpecially. 

On Ni debzt the Defendant. may give in 
Evidence any Thing which proves. nothing 
due at the Time of the Plea, viz. the Sta- 
tute of Limitations, for the Plea is in the pre- 
ſent Tenſe, and not like the Plea of Non af. 
_ Junghit, for that ſpeaks of a Time paſt; 


But in Debt for Rent upon the Plea of 


Wil debet, he cannot give in Evidence Diſ- 

burſements for neceſſary Repairs, where the 

He: aintiff is bound to repair, for he might have 
Jo 


d Covenant again but he may give 
in Evidence Entry and Eviction by the 


1Raym. 370. Plaintiff. But if the Leſſor enter by Virtue 
boa Power Reſerved, or as a mere Treſpaſſer, 


yet if the Leſſee be not evicted, it will be no 
Suſpenſion of the Rent. 


IRaym. 746. Ga Nil debet the Plaintiff proved a Note 


by which the Defendant agreed to hold for a 
Year at 15]. the Plaintiff was Grantee of a 


Reverſion, and the Life at that Time dead, 
but he had never been in Poſſeſfion: The De. 


fendant was permitted to give in Evidence a 
prior © Grant of the Reverſion norwithſtand- 


ing 
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ing che Note: But f Ch. juſt. ſaid, if the 
Pint had ever been in Poſſeſſion, though 
but as Tenant at Will. the Defendant could | 
not give in Evidence Nil habuit in Tenementis 
7 wittert having been evicted. So he may Co. L. 47. 
plead Non dimi/it, and give the ſpecial Matter 
in Evidenee, dur if the Leaſe were by Inden- 
ture he could not plead this Plea, for an In- 
5 denture concludes both Parties. | : 
In Debt for Rent the Defendant, pleaded Cr. J. 320. 
Infaney at the Time of the Leaſe made, and 
upon Demurrer the Court held the Leaſe 
voidable only at the Election of the Infant, 
by waiving the- Land before the Rent Day 
comes, but the Defendant not having ſo done, 
and being of 2 before the Rent Day came 
the Plaintif had Judgment. 
A Leaſe by Parol for a Year 404 an half, Ryley. v. 
to commence after the Expiration of a' Leaſe Hickes, M. 2, 
which wants a Year of expiring, is a — 42 ö 
Leaſe within the Statute of Frands, for it 7 
does not exceed three Years from' the mak. 
in 
| "Fe th the Defendant. inſiſt that the Leaſe de- per Hott at' 
cared on is not the Plaintiff's, the Plaintiff Maidſtone, 
may ſhew it was made by A. who had Au- Ann. 
thority from him to execute it in his Name, 
and xhe ee need not be produced. 
By the 32 H. 37. The Executors and 
Adminieracors of RELA in Fee, Fee Tail 
or for Life of Rent Services, Rent Charges, 
Rents Seck and F Yu Farms may bring Debr 
ond the Arredrage D the Tenant who 
ought to have paid the ſame. For the Con- 
ſtruction of this Statute, Vide ante poſt, 't 
Lib. 2. Cap. 4.-—The Action is local . muſt 
be brought "where the Land ke. 
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| = : Vent. 286. Note; detinet for Rent againſt an Execu- 


tor muſt be brought where the Leaſe was 
made, becauſe it is for Arrears in the Teſta- 


tor's Time; but when it is in the deber and 


detinet for Rent accrued in-the Executor's 
Time, it muſt be where the Land lies, but 
if Iſſue be joined it cannot be altered, becauſe 
it is agreed to by the Defendant. _ 
Str. 776. Debt for Rent againſt the Leſſee may be 
either where the Land lies, or the Deed was 
made, but an Aſſignee is chargeable only on 
Privity of the Eſtate. g 
Kingand Bur- Debt againſt an Executor on a Judgment 
8 G. ſuggeſting a devaſtavit, may be either in Mid- 
2. O. B. dleſex where the Judgment is entered, or in 
the County where the devaſtavit is laid to be. 


But if the Defendant admit the Judgment 


and traverſe the Waſting, that Iſſue muſt be 
: tried in the proper 3 — | 

Davis v. To Debt upon Bond, the Defendant being 

g—_—_ an Executor pleaded a Judgment had again! 
"7s 7% him on a ſimple Contract Debt ultra, 6c. 
and upon Demurrer the Plea was holden good, 

1 Mod. 75. for otherwiſe an Obligee might ruin an Exe- 
S, P. cutor by keeping the Bond in his Pocket, 
he oughr to give Notice of ir. Nay, it has 

3 Mod. 115. been holden, that an Executor is not bound 
to take Notice of a Judgment obtained a- 

| gainſt his Teſtator. BoA 

Str. 109. The Jury muſt anſwer to all they arc 
x charged: with, therefore where in Debt upon 
a Charter-party, whereby the Defendant was 
to pay fifty Guineas per Month, the Plaintiff 
declared for fool. the Defendant pleading 
that he had paid for all the Time the Ship 
was in his Service, Iſſue was joined thereon 3 
the Jury gave a Verdict, that 357 l. remained 
unpaid, but ſaid nothing as to the reſt of 5 
| yook. 
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Relative to Trials: at Niſi Prius. 
Fool. and therefore on a Writ of Error, K. B. 


reverſed the Judgment: And Note; that in Raym. 1531. 


ſuch Caſe, if no Judgment be given a Ve. de 
novo ſhall iffue. The Jury beſide finding the 
Debt ought to give Damages for the Deten- © 


ion, which is uſually 15. though under par- 7 
ticular Circumſtances it may be more: as Per Wild, J. 
ſuppoſe the Principal and Intereſt due on a Paſc. 29 Cur, 


Bond exceed the Penalty, the Jury ought to-“ 

ive the Reſidue in Damages as well as in 
Debt upon a ſingle Bill. | 
This is a proper Place to take Notice of 
the Statutes for ſetting off mutual Debts, and 
alſo to conſider what is an Extinguiſhment 
of a Debt. 


By 2 G. c. 22. Where there are mutual 


Debts between Plaintiff and Defendant, or 


if either Party ſue or be ſued as Executor or 
Adminiſtrator, where there are mutual Debts 
between the Teſtator or Inteſtate, and the 
other Party, one Debt may be ſet againſt the 
other, ſuch Matter may be given in E- 
vidence on the general Iſſue, or pleaded in 
Bar, as the Nature of the Caſe hal require; 


Jo as at the Time of his e the general 
Iſſue, where any ſuch 


ebt is intended to 
be inſiſted upon in Evidence, Notice be 
given of the particular Sum or Debt ſo in- 


tended to be inſiſted on, and upon what Ac- 


count it became due; and by 8 G. 2. c. 24. 
mutual Debts may be ſet againſt each other, 


notwithſtanding ſuch Debts are of a differ- 
ent Nature, unleſs in Caſes, where either of 
the faid Debts ſhall accrue by reaſon of a 
Penalty contained in any Bond or Specialty; 


and in all ſuch Caſes the Debt intended to 
be ſet off ſhall be pleaded in Bar, in which 
Plea ſhall be ſhewn how much is truly and 


1 
2 ; 
| | 
| 


" Brown and The Day after the laſt Act 
8 Hardwicke, Cb. F. delivered the Opiaion of the 


A., futvoda Blok tv the Low 
My due on either Side, and in baſe the 
a ſhall recover, Judgment ſhall be en- 


tered for no more than ee to he due 
after one Debt ſer againſt che other. 


* 


Cock and Where the Plea is of an equal Sum, there 
Dixon, B. R. the Action is barred, but if it be ſor a leſs 
4735 Sum than for what 'the Action is brought, 


. the Defendant muſt pray to have it ſet off. 
„ Lord 


8G.2. Court of K. B. chat a Debt by ſimple Con- 
5 might by the former Act drs been ſet 

5 | off againſt a Specialty: Debt: * C241 
Ibid. If there be mutual Debts cage he. 
s tween the Teſtator and J. S. the Executor 


will be indemnified in Neg ory bing a in 


Debt againſt his Teſtato 
„ In Debr upon? 2 , & 

5 Debt m_ «de the Defendant oy 

grearer Debt in'Bar, upon which es 

ed to have the Conditio _ _ 

, which was to appear a 


E 


and demurred; and it was fog m_ _ 


Bond was not within the 8 C. 1 for: that 
Statute relates only to Bonds con ſtioned to 
pay Money, and not to Bail- Bonds; and it 
was not within the Statute 2 G. 2. becauſe 
the Plaintiff did not bring the Action in his 
own Right, but as Truftce for another, (for 
he was an Officer . the Palace Court 3 
but if it had been gi 0 Ss Sheriff, and 
by him aſſi Sed 16 The” it mi kt be 
Lofting and Abe — then the Nader would have 
vevens, been conſidered as the Pebt, becauſe it would 


Ne. 1733. have depended upon 2 G. 2. 


Collins and In Debt on Bond, the Defendant WE 
Collins, Tr. Oyer of the Condition, which to pay 


332 G. 2. the xe Phinif 101. a Veir during Life, a 


( . 


Relative to Trials at Ni Prius, 
| then pleaded, that the Plaiptiff was indebted 
77 him in the Sum of 5001, for Money lent, 
Se exceeding the yearly. Sums that had in- 
curred for the Annuity, and offered to ſer 
off as 882 and on Demurrer the Plea 
way-holden good 

To Au for 400. lent, 22 the, Defen- Ned 
dung leade Articles of Agreement with mu- Hd 
tua Covenants.in a Penalty of 2001. for Per- 33 
formance, and ſhewed a Breach whereby the 
Penalty: th became due, and offered to ſet of; 
on Demurect the Court held this Plea not 42 
within the Statutes, for there may not be x7. 
juſtly due to the Defendant on the Balance. 

A Debt barred by the Statute of Limita- 

tions cannot be ſet off. If it be pleaded in 

| Bar to the Action, the Plaintiff may reply 
ö the Seatute of Limitations, If it be given in 

Evidence on a Notice of Set off, r 

Wected to at the Trial. 
Þ having been appointed by B. lis Attor- an 
l ney do receive bis Rents, lid after his Death Trot; B 
receive Rent-arrear in B. s Life-time, B.“s 1; en. 
Executrix: brought an Action for the Moneex 
in her own Time, the Defendant gave No- 

tice 0 ſer off a Debt due to him from the 

Teſtator, which was not allowed at the Trial, 

becauſe the Teſtator had never any Cauſe of 

Attion againſt the Defendant, for the Money 

was not received till after bis Death. 

To an Action on a promiſſory Note of Baſkervil and 
zol. you Plaintiff took a Verdict for the Brown, Tr. 
whole: Sum, the Detendant had at the ſame a „G. KN 
Sittings an Action againſt the Plaintiff for gs 
IIc which there was a Notice to ſet off «+ 
the Note of Hand, and the Court held that ; 
notwithſtanding the: Verdict the Note of A 

3 be ſet off, for if at the Time of x 
: the 


a 
22 
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| the Action brou ht there are mutual De. 
mands, they by the Statute may be ſet off; 
and Juſtice may be done by the Remittitur 
on the firſt Record as to ſo much. 
March, A The Aſſignee of a Bankrupt bro bt an 
——— Action for Work and Labour, the Defen- 
Tr. 3 G. 2. dant gave Notice of a Set off, and at the 
K. B. Trial produced a negotiable Note given by 
the Bankrupt antecedent to his Bankruptcy 
to Scott, and Scott's Hand was proved to the 
1 P. w. 782. —— to the Defendant, but no Proof 
8. P. iven when it was indorfed, upon which 
thy: laintiff called two Wirnefles, who gave 
ſtrong Evidence to ſhew it was after: the 
Bankruptcy ; however the Defendant had a 
Verdict; but a new Trial was granted, be- 
cauſe ſuch Indorſee ought not to be in a bet- 
ter Condition than the Drawee, who would 
only have come in as a Creditor under; A Com- 
miſſion. 
Ryal & a To an Action indebivatas ofſumpſ for Goods 
| — ſold by the Aſſignees of a Bankrupt, the De. 
3 e. fendant pleaded, that Harveſt before his Bank- 
pu I I ruptcy, (viz. 21 Apr. 1940,) was indebted to 
the Defendant by Bond in_1001. conditioned 
to pay fol. which exceeded the 131. menti- 
oned in the Declaration; and upon Demur- 
rer it was holden, that the Statute for ſet · 
ting off mutual Debts does not extend to 
Aſſo nees of Bankrupts, and that theſe can 
4 be conſidered as mutual Debts, for 
where there are mutual Debts, there muſt 
be mutual Remedies, which is not the Caſe 
here. 
Ablolor , axd In Replevin, the Avowant juſtified under 
Kni a Diſtreſs for Rent; the Plaintiff at Nifs Prius 
16 2.8. inſifted, that there was more due to him than 
me Rent amounted to, and Deniſon ]. —_— 
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the: Eyidence, and upon Motion for a new 


Relatitie to Trials at Nifi Prius. ag 
Trial, the Court held that 2 G. 2. did not 
extend to the Caſe of a Diſtreſs, for that is 


not an Action, but a Remedy without Suit; 


they likewiſe declared, that it did not ex- 


tend to Detinue and the like Actions of 
Wrong. | | 
ln Covenant upon an Indenture for Non- Gower and 


payment of Rent, the Defendant pleaded Non U,. Hunt. 5 


oft fatum, and gave a Notice of Set off, Mr. Se 
2 — at the Aſſizes was of Opinion he | 
could not upon this Iſſue; but upon a Moti- 
on for a new Trial, the Court held the Evi- 
dence ought to have been received, for the 
general I{ſue mentioned in the Act mult be 
underſtood to be any general Iſſue, and ac- 
cordingly ordered a new Trial. | 
If a Man accept a Bond for a Legacy, it 6 Co. 44- 
is an Extinguiſhment of the Legacy; ſo if a 2 Leon. 110. 
Man accept an Obligation for a Debt due by 
ſimple Contract; otherwiſe for a Debt due 
by Specialty z bur if a Stranger give a Bond 
for a Debt due by ſimple Contract from ano- 
ther, it will be no Extinguiſhment. 
So if a Man after an Act of Bankruptcy Str. 1042. 
committed, give a Bond for a ſimple Con- 
tract Debt, it will not ſo far extinguiſh the 
ſimple Contract as to deprive the Creditor of 
petitioning for a Commiſſion. | 
If an Infant become indebted for Neceſſa- Cr. El. 920. 
ries, and give a Bond in a Penalty for the Co. + 172 
Money, it will not extinguiſh the fimple 
Contract Debt, for the Bond is void, aliter 
if it be an . in the very Sum. 8 
The Plaintiff gave a Note of Hand far mon and 
Rent Arrear, and took a Receipt for it when NMdamguth, 
paid, the Defendant afterward diſtrained for ,,,, 
the Rent, the Plaintiff brought Treſpaſs ; Abney, J. 
| an 


— 5 


K WLAN IP — — 


| and it was _— 8 this N 
ID Note, the Defendant might diſtrain, for it is 


Hs ad nd Alteration: of the Debt till Paym ent. But 


Lady Clifton, if A. indorſe a Note to B. for 2 


Lala. 


C.B. - Debt, and H. give 4 Receipt for it as Money 
—- 190. when paid, yet if r e ro appl 


to the 
Drawer in time, and py his Laches the Note 
is loſt, it will extinguiſh the precedent Debt, 
and in an Action de would be 1 


3 Dany. 50. If a Landtord accept a Bond for the Rent, 


this does not extinguiſh it, for the Rent is 
biene and the accepting of a Security of 
n equal Degree is no Extinguiſfitnent of a 


6 Co. 44. Debt, as a Statute Staple for a Bond. But 


a Judgment mm upon a Bond is an Ex- 


8164 . 
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Containing ONE BOOK. 
Of Adions given by Statute. 


INTRODUCTION. 


TAVING in the two foimer Parts of 


this Work treated of ſuch Actions as 
are founded either upon Torts or upon Con- 


tract, it is now proper to take Notice of 


ſuch Actions as are given by the Statute 


Law; and they are of two Sorts: 9 8515 


1. Such as are given to the Party grieved. 
2. Such as are 
former. 


It would-be endleſs to mention all the 
Acts of Parliament that give Actions; I will 
therefore only ſer down ſuch as are in moſt 
frequem Uſe; taking Notice likewiſe of 
ſueh general Rules as are applicable to all 
Actions upon Statuts. 


given to the common In- 
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We: 14 2-8; 7 th 

Of Actions upon the Statute of * 

Hue and Cry. 5 

Y the Statute of Hinton, c. 2. the Hun- 18 

dred within which any Robhery is com- Te: 

mitted ſfall be.aufwerable; for the fame. thi 

No Robbery will make the Hundred lia- nat 

ble, but that which is done openly and with gu 

Stile 427. Force and Violence; therefore if a Carrier's * 
Son or Servant conſpire to rob him, the go 
Hundred is not anſwerable. | wa 

Hut. 123. By the ſame Statute if the Robbery be Ni 
done within the Diviſion of two Hundreds, 1 

both ſhall be anſwerable. W AA 

2 Salk. 615. If Robbers aſſault a Perſon in one Hun- Wil 
purlued and robbed, the lat Hundred i li = 

e. Pla 

2 Raym. 826 So if a Perſon be carried out of the High- 6 ] 
way in the Hundred of A. and robbed in a an, 

Coppice in the Highway in the Hundred of the 

B. it will be ſufficient to charge the Hun- wit 
ee e ad logs 1 

But if one be taken in the Hundred of A. Hu 

and carried into the Hundred of B. into a Hes 
Manſion-houſe and robbed; or taken in the Tov 

Day Time in A. and carried to g. and there near 

robbed in the Night, it is not within the Not 

Statute; for though there be no Occaſion to Dw: 

Carth. 71. aver in the Declaration that it was done in {crit 
the Highway, any more than that it was ſo f. 

done in the Day, yet it muſt be given in Caſe 

Evidence on the Trial, elſe the Plaintiff will and 


be nonſuited. 6 fects 
Proving | 
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Proving that the Robbery was committed Far. 160. 
in a private Way, will be ſufficient to charge 
Dee Te? 
A Robbery upon the Lord's Day by 29 
Car. 2. C. 7. will not charge the Hundred. 
But that Statute extends only to the Caſe of Teſkmakery 
travelling, therefore where the Plaintiff was Hund. Ed- 
robbed in going to Church on 3 Sunday he wan, * 
recovered. , And upon any other Day, if 5a. 4 
there be as much Light as a Man's Counten- 
nance might be diſcerned by, Thong before 
Sun-riſe or after :Sun+ſer, the Hundred ſhall 
be liable. So if Robbers oblige the Wag- » Co. 6. 
goner to drive his Waggon from the High- Cr. J. 106. 
any by Day, but do not take any Thing till Far. 156. 
. | * 


By 27 El. c. 13. No Perſon ſhall have an 
Action againſt the Hundred, unleſs he ſhall, 
with as much convenient Speed as may be, 
ire Notice to ſome of the Inhabitants of 
ſome Town, Village or Hamlet near to the 
Place where the Robbery was committed. 
By 8 G. 2. c. 16. No Perſon ſhall have 

an Action againſt the Hundred, unleſs beſide 
the Notice required by 27 El. c. 3. he ſhall, 
with as much convenient Speed as may be, 
give Notice to one of the Conſtables of the 

undred, or to ſome Conftable, Borſholder, 
Headborough or . Tything-man of ſome 
Town, Pariſh, Village, Hamlet or Tything 
near unto the Place where, c. or ſhall leave 
Notice in Writing of fuch Robbery at the 
Dwelling-houſe of ſuch, Conſtable, Ec. de- 
ſeribing in ſuch Notice to be given or left, 
ſo far as the Nature and Circumſtances of the 
Caſe will admit, the Felons, and the Time 
and Place, together with the Goods and Ef- 
ſects whereof he was robbed. 

ons 8 B. was 
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Ball v. Hund. B. was robbed a little after ſix in the 

Wymodeſley Morning, his Stirrups cut, his Bridle and 

Tr. 15 G. 2. Saddle thrown into a Ditch, his Horſe turn. 

ed looſe, two Miles and an half from Wor- 

Sw. 1120. | hampton. He went there after recovering 

bis Horfe, Fc. and gave Notice to the In- 

Hhuabitants and to three Men in the Way, and 

then rode three Miles farther, and left No- 

dier in Writing with the High Conſtable of 

the Hundred in which,” Ce. and all this 

within two Hours of the Robbery: And 

upon a ſpeciat Caſe ſtated had Judgment, 

- -* * though it was objected that he had given no 

Motice to the Conftable at Northampton, 

which was the Perſon it might have been 

iven to with moſt convenient Speed: But 

it was anfwered that it was put in the Al- 


* 
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ti 
P. 
Cc 
fa 
ſo 
io 
fri 
th 
Ju 
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We 
of 
the 


as; 

ternative, and the Conſtable of the Hundred tio 

was the moſt proper, and this was done tak 

with all reaſonable Speed: It was faid that A 

perhaps he went to hampton for Advice, tha 

for Men do not carry the Act of Parliamem tice 
, Pro 

Noy 52. Notice given to the next Village forward the 
in the Road is good, though it be in another Juſ 
Hundred, and though there were another 1 


Village à latere nearer in the ſame. Hundred. 


The Word in the Act is near, not neareſt, MW pew 

and five Miles have been reckoned ſufficient - oft 

Cr. Car. 41. I near: And it is good though the Village is B 
in a different Countv. of t 

By 27 El. c. 13. The Party robbed ſhall I is py 

not have any Action, except tie firſt within mitt 

20 Days beforeſuch Ackion be brought, be | 


examined upon Oath before ſome Juſtice of 
the Peace of the County where the Robbery Rob 
was committed, inhabiting within the ſaid WW on-t 
Hundred or near the ſame, 2 he MW -;.... 
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new the Parties that comm itted the Rob- 

bery, or any of them; and if upon Examina- 

tion it be confeſſed that he does know the 
Parties, that then he ſhall, before the Action 
commenced, enter into à Bond before the 

faid Juſtice effectually to proſecute the Per- 

In Though the Robbery were 20 Miles Lake v Hun- 
from the Place where the Juſtice lived, and dred ofCroy= 
though it were proved that there were man — | 
Tuſtices lived nearer, yet ney J. held it ſuf- ** 
ſicient on a Caſe ved ſaying the Act 

was only directory in that Reſpec t. 

The Oath. may be taken re a Juſtice 1 Jones 239. 
of the County, though not in the County at Cr. Car. 211. 
tde Time of admiaiſtring it, for he acts only 

a miviſlexial Officer, and therefore an Ac- 1 Leon. 323. 
tion would lie againſt him if he refuſed to 

take the Examina ting | 
It is ſufficicat-for' the Plaintiff to prove, Per Parker 
that he who took the Affidavit acts as a Juiſ- Q. J. at 
ce of the Peace, and it ſhall be read upon fert od, 
Pre ahat ©: n delivered by his Clerk ro” 

Perſon producing it, without proving the 

Juſtices Hand. 5 oh 3 ? 8 Kg 34 
At is not neceſfary for the Jaſtice to take Graham v. 
the Examination in Writings but if he ap- Hund. of Be- 
pear at the Trial, and depole the Subſtance Wire, 4 
of the uſual Affidavit, it is ſufficient. fer 1683, 
But if the Juſtice: have taken the Subſtance Kemp v. 

of the uſual Affidavit in Writing, and that Hund. of 
is protluced in Evidence, he ſhall not be per- Stafford. Tr. 
mitted to give Evidence at the Trial of any (? . ” 
Thing elſe the Plaintiff faid on his Examina- 

ton, vi. any Deſcription of the Robbers or 

Robbery different from what he ſhall give 

on the Trial. 101 1 '+ 1+ 79 53! \ 

Tiadda | ary 10 8 3 . Nie By 
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n By 8 6. 246: 16. The Party robbed muſt, 
Within 20 Days after the Ro bery commit: 
ted, inſert an Advertiſemem̃ in the Gazette, 
deſcribing the Felons, the Time and Place of 
the Robbery, together with: — and 

Effects tak en. 901. 
Chandler v. Chandler was Wien (inter ar ) * 17 Bank 
Hund. of Bills, he knewythe Value of rack Bill, and 
Sunning in the Dates and Numbers of p, but not know- 
Becks 1748. ing the Dates and Numbers of the other 6, 
in the Advettiſement he only inſerted the 
Value, and not the Dates or Numbers of 
any; upon this a Caſe being reſerved for the 
Opinion of the Court of C. B. they were 
5 - equally divided upon the Queſtion, Whe- 
ther he ought to recover for what was well 
dieſcribed, viz. his Watch, Money, and the 
6. Bills of which the Dates and Numbers were 


not known, and thereupon. the'Poſtea: could 


mot be deli d ered but Mils Ch. J. and Bar- 
| one. for the Defendant, Abney: and Birch ]. 
for the Plaintiff. This Caſe being attended 


with many ſuſpicious Circumftances, and for 
ſo large a Sum of Money, occaſioned the 
Act of 22 G. 2. c. 24. whereby no Perſon 


10 ſhall recover 


ainſt the Hundred in any Ac- 
tion on any 


the Statutes of Hue and Cry 


more than 200 J. unleſs at the Time of the 
Robbery. there be two preſent at leaſt to ar · 


* _ ern, or _ Men han rob- 
"By che dame Acc of the 8 6. 1. "rhe Party 


muff, before any Action commenced, enter 


into a Bond in the Manner therein mentioned 


to the High Conſtable of the Hundred, -For 


the Payment of Coſts, c. 


By the 27 Ei. the Action miſt be com- 


e within a Year after the Robbery 


r 
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committed, for which Reaſon rhe. Plaintiff | 
mult produce a Copy of the Original. toſhew 
the Action commenced within the Time pil 
alſo that the Oath of the Robbery was with- 
in 20 Days before the Teſte. 

By the Tame Act, if any one 4A Offen- 
ders be taken by, Purſuit the Hum ſhall 
not be liable,- and by $1 E. A. K it Pp uffici- 
ent if he be ap * within 40 Days 


after. Notice in e Gazette. But his m 
be pleaded, an Tok: given in Evidence on 
the al Iffue. 40 172998 1001 101 


If a Servant be robbed in the Abſence of Salk. 613. 
his Maſter, of his Maſter's Money, either the Carth. 147- 
Maſter or the Servant may brin PN Adtii on, 
but the Servant muſt raks the "Ga h: But 3 
he be robbed in the Preſence of his Maſter, 
of his Maſter's Money, the Maſter mult bring 
the Action, 0g his Oath alone will be ſuth- 

ient. 
att — Pany obbed may be a Witneſs ex 
Nereffitate, and by 8 G. ag an Hundred 'm ay 
likewiſe be Wirneh for rhe Hundred, 
If the Maſter. win Tp an 5 85 400 che Rob⸗ 2 R. A. 686. 
bas of his Servant, Witneſs to 
prove the Delivery of this 11660 to him. 

The Plaintiff need. not prove the Robbery Owen 72. 
8 the Place ox in Pariſh alledged in the 
ration, 7 Pi it be over bp! the ſame 
Hande. Hue and nerd not be Per Holt, 
fred by by the Plaintiff, 0 h alledged in An. at Maid- 

is 5 for 1 it is the P: rt of the Hun- ——_ 


24 2 l 
5 # 2 13. The lobabitants of every 
Hundre wherein Negligence of freſh Suit 
after Hue and Cry ſhall happen to be, ſhall _ 
anfwer the one half of the Damages reco- 
yered againſt the Hundred, &c. to be re- 
84 covered 


* — r * ———— a 3 


69 
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covered by Action of Debt, &c. in the Name 
of the Clerk of the Peace of rhe County, 
for the Uſe of the e of the Hun- 


| dred i in which, Sc. 


1 1 N 


8 


— — — 


CHAPTER. IL 


of Actions upon the Statute of E. 6. 
for not ſetting out of Tithe. 


ol. mn ems e . i. oa 4 aw s 


HE Statute of the 2 3 Ed. c. 6.13 
yy directs. the. Tithe to be 1 5 4 
| under the Pain o f Forfeiture of alue, 
2 Inſt, 650. without elde to whom; 1 — that has 
been always conſtrued to be the Propriexor 
of the Tithe, as he is. che Party grieved. 

In this Action therefore the Plaintiff muſt 
prove himſelf entitled to the Tithe, the tak- 
ing away by the Defendant, and the Value; 

Cr. J. 437. but as the Action is founded on the Ter. 

ble Plantiff may 7 as Firmarius vel 
. without ſh ewing any Particular i- 

IR 
Selwin end The Plaintiff declared as a Farmer of * 
Baldy. Rectory, of Fribuf, and proved himſelf Leſ- 
ſee of one Bellow, can was Leſſee to the 
Dean and Chapter to whom the Rectory be- 
| longed, and produced the Leaſe from Bellow, 
but not from the Dean and Chapter to him, or 
however upon proving that he received Tithe 
of others as Farmer, it was holden ſufficient n 
by Pemberton Ch. Juſt. in Suſſex 1682: and Cl; 
Hartridge v. at the ſame Aſſizes the Plainti being Farmer W. 
Gibbs, under the Dean and Chapter, of N de 
el 


11 * 


FAO DAMS HU Ssere ern 


„ 
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and proving he had received Tithes for ſome 
Years as ſuch, it was holden ſufficient with- 
out producing any Leaſe, 
So if the Plaintiff claim as Parſan, if the 
Title be not in Queſtion, it is ſufficient if 
he prove himſelf in quiet Poſſeſſion ; but if 
the Title be in Queſtion, he muſt prove his 
Ordination by the Biſhop, his Inſtitution and 
Induction, Subſcription to the Declaration 
in the Act of Uniformity in the Preſence of 
the Biſhop, Cc. and his reading the 39 Ar- 
ticles within two Months, and declaring his 
Aſſent to them. WP ET gs 

Debt upon the Statute; againſt threez upon.Carth. 36e- 


Verdict as to fix, Quod debent Fl. and as to 


* * 


the three others Nil debent. 


: 


* 


* 
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2 Co. 45. 


A lutroductlan id lb. Law 
to All Soul College, it was holden that the 
Preſcription was perſonal, and determined by 


the Alienation, 25 chat it could not de i - 
tended to be a Diſcharge by a real Col 


—5 ir not being . or foiins by the 


to be ſo. 
And this leads me to Nie Notice * the | 
Conſtruction of the Sratute of 31 H. B. e. 13. 
as to Diſcharges of Payment of Tithe. At 
Common Law temporal 'Perfons had only 
two Ways to diſcharge Tithe ; the firſt was 
by Grant of the Parſon, Patron and Ordina- 
4 z the other by a Preſcription ſub modo, bur 

not by an abſolute Preſerip tion 
Spiritual Perſons had four Ways of Diſ- 
charge. 1. Bull of the Pope. 2. Compoſition. 
3. Preſcription, all which were ablolate. 4. 
Order, viz. Ciſtertians, Templers, and Hoſ- 
— of Jeruſalem, and was limited to fo 
ng as the Land rennained in their own Ma- 

— 98 YR 

Then came 31 . 8: arid enacted that 2s 
well the King, as all and every Perſon. which 

ſhall have any Herediraments which belong - 
ed ro Monaſferies or other religious or eccle- 
ſiaſtical Houſes, ſhall retain keep and enjoy 
the ſame accordin to their Eſtates and Ti- 
tles, diſcharged and acquitted of Payment of 
Tithes, as freely and in as large and ample 
Manner as the ſaid late Abbots, r. occu- 


pied, poſſeſſed or enjoyed the me at the 


Hob. 297. 


Days of their Diſſolu tion 
This Clauſe hath continued the Diſcharge 


by Bull, Compoſition and Order, which were 


before the A&t, and which elſe "would have 


deen diſſolved with the ſpiritual 2 to 


which oy were ond atk 
US 4 
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It hath likewiſe continued the Diſcharge 
by Preſcription, which though it would o- 
therwiſe have continued in the King, who is 
Perſona mixta, and therefore capable of ſuch 
a Diſcharge-at Common Law, yet it would 
have failed. in the Caſe of a mere Layman, 
ſuch a one (as I have already (aid) not be- 
ing allowed to plead a Preſcription in Now 
decimando, but only in Modo decimandi. 
It hath alſo created one new Diſcharge, 
and that is Unity of Poſſeſſion of the Parſon- 
age and Land in one Hand. 50 


ut to make this Unity a good Diſcharge Hob. 298. 
within this Act, it muſt be a perpetual one, 
i. e. a tempore cujus, e. till the Diſſoluti- 
on; and though it be perpetual, yet if the 
Abbot or his Farmer paid Tithe before the 
Diſſolution, that would deſtroy the Preſcrip- 
tion, becauſe it would prove there was no 
real Diſcharge, for an Unity by Preſcription 
is not itſelf a perfect Diſcharge, but from 
thence the Law will prima facie preſume one, . 
— it e be found; and therefore if 2 — 
the find nothing but a perpetual Unity, I hackſton in 
it is — ainſt the 2 — * 
in pleading ſuch an Unity you muſt add, that 
ratione inde. they held diſcha of Payment 
of Tithe Time out of Mind, for that fixes 
it to the Statute; yet the Unity and not the 


Concluſion muſt be traverſed. 


* 


From hence it appears, that if the Appro- 11 Co. 14 
priation were made within Time of Memo- 
ry, upon the Point of Unity the Statute will 
be of no Avail, but in ſuch Caſe he may al- 
ledge the ſaid Branch of the Act, and that 
the Abbots, Cc. 4 tempore cujus till the Diſ- 
ſolution, held the Land diſcharged of 
N COCkITILOVZ C3 IT an 


Hob. 296. 


urſcough 


ſhall prevail. 


and give ſuch Evidence that he may approve 
it, which muſt be a Poſteriurr. 
ed within 


But if the Abbey were found 


the general Preſumption of a total Diſcharge 


N 
4 19 


Aſton, per fendant pleaded Not Guilty, and inſiſted on 


Dolbin J. 


2 Inſ. 656. 


the Proviſo of barren Lands; the Caſe was, 
he ploughed and denſhired an ancient War- 
ren and Sheep-walk, in which were ſome 
Furzes, and the firſt Crop upon 107 Acres 


was of the Value 240. and upon this with- 


out more Evidence, the Judge thought it 

ſufficient to ſhew the. I and was not ſuapie 

naturd barren but profitable Land. 5 
a 
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So if a Wood be ſtubbed and grubbed, 
and made fit for the Plongly and employed 
thereunto, yet it ſhall pay Tithe preſently, 
for Wood Ground is Terra fertilis et fœcunda. | 
Lord Hardwicke held ſuch Land only with- Stockwelland 
in that Clauſe of the Statute, relating to bar- Teri, 14. 
ren Land, as over and above the neceſſary Jay 1748. 
Expence of incloſing and clearing, adit 
alſo Expence in manuring, before they could 
be made proper for Agriculture, and there- 
fore decreed Tithe upon its being proved, 
that the Land bore better Corn than the Ara- 
ble Land in the Pariſh, without any extraor- 
dinary Expence in Manure, 7c. and that it 
had paid Tithe of Milk, Wood, c. before. 

Note; in the ſame Cauſe it appearing that 
a Modus of 13]. was paid for the Tithe of 
Grange Farm, to which there was Common 
appurtenant in the Land incloſed, a Parcel 
of which was allotted by the Act for inclo- 
ſing to the Farm, the Chancellor held the 
Modus extended to ſuch incloſed Land. 

If one do gain Land from the Sea and Wit and 
plow it, he ſhall pay Tithe, for the Land Bucks, But. 
is not ſuapte naturd barren. 165. 

So of any other Land covered with Wa- 
ter. 4 In * 

This Statute extends only to predial Cr. E. 475. 
Tithe, i. e. ex fructibus prædiorum ut blada, 2 laſt 648, 
fænum, Cc. ſeu ex fruftibus arborum, ut poma, 649. 
pra, c. but Tithe of Cheeſe; Milk, Calves, 

Lambs, c. are not predial bur mixed; and 
therefore in an Action brought for nor ſet- 

ting out Tithe of Cheeſe, Milk, Cc. after 

* rs for the Plaintiff, Judgment. was ar- 
reſtec. N . | 


C H A P- 
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Salk. 611. 


Rex v. Mon- not fo averred ; unleſs it be a Trade within 


An Introduction 10 the Law 
CHAPTER II. 
Of Actions upon 5 Eli. 


HE F Eliz. c. 4. enacts That no Perſon 
ſhall exerciſe any Trade who has not 
ſerved as an Apprentice for 7 Years, under 
the Penalty of 21. 2 Month, to be recovered 
by whom ever will ſue for the ſame. 

None but what were Trades at the Time 
of making the Statute are within it, there- 
fore it ought to be averred in the Declara- 
tion (or Indictment) that it was a Trade at 
the Time of making the Act, and it is a good 
Exception in Arreſt of Judgment, that it is 


T0, H. 3 G. a. the very Words of the Act, and then no ſuch 


* 
9 


Averment 1s neceſſary. 


Queen v. Ro- And Note; it muſt be averred to be a 


binſon, Tr. 
* 


Salk. 611. 


1 Mod. 26. 


Trade uſed within the Realm (or Kingdom) 
of England or Wales at the Time of making 
the Act. | | | 

Only ſuch Trades are within the Equity 
of the Act as require Skill; but whether it 
were a Trade or not at the Time of making 
the Statute, or whether any Skill be requi- 
ſite to the Exerciſe of it, is Matter of Fact 


proper for the Determination of the Jury. 


It has been objected, that the uſing a 


Trade in a Country Village is not within the 


Statute, and in the Caſe of Rex v. Tae, 
H. 6 G. 2. Mr. J. Page ſaid he had often 
known Indictments quaſhed upon ſuch Ex- 
ception: However, I do not apprehend it 


would now be allowed; for in ſuch Caſe = 
. | 4 
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the Sittings at J#/ eſtminſter it was mentioned 5 


ection. E | 
: It has been holden that ſerving ſeven Years galk. &. 
as an Apprentice beyond Sea, without being 
bound, is ſufficient, and therefore an Indict- 
ment was quaſhed, becauſe it only ſaid he 
had not ſerved as an Apprentice infra regnum 
Anglie aut Walliam. on 
In an Action qui tam for exerciſing a Trade, Peaks and 
the Queſtion aroſe What ſhould ” a Ser- Johnſon, H. 
vice? On which Holt Ch. J. cited a Caſe be- CO 5 
tween Hopkins and Young in B. R. on a ſpe- Seit. Ss 
cial Verdict, where it was adjudged, that if 
aPerſon ſerve {even Years in the Exerciſe of 
his Trade to any Perſon exerciſing that Trade, 
though that Perſon, have no Right to uſe 
that Trade, yet being employed in it ſeven 
Years, that ſhall be a good Service though 
he were not an Apprentice; allo he ſaid he 
had holden that if a Woman marry a Tradeſ- 
man, and be employed therein ſeven Years, 
and then the Husband die, ſhe may uſe that 
Trade after her Husband's Death ; and alſo 
if ſhe marry a ſecond Husband, ſhe may con- 
tinue to exerciſe that Trade, and if ſhe dic 
her Husband may continue ro exerciſe it, 
provided he were employed in the Exerciſe 
of it ſeven Years in bis Wite's Life-time; 
he ſaid he had mentioned all theſe Opinions 
of his to the reſt of the Judges, who all con- 
curred. N 1 | | | 
The foregoing Caſe ſhews that the Con- Rex v. Drif= 
ſtruction put upon this Statute has been a field, 18. G. 
very liberal one in Favour of Defendants ; 2. per Cur”. 
however there has been no Caſe which has | 
been determined to be within the Act, — 
ere 


Vol. ep. 


* = * 2 A E , F 3. ar ö x < _ 
* * as" 1 aw n * — 1 * n * 222 8 
* W Ld {i GR * _ 


EF ²˙ Av. abs 
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there have been in ſome Manner a Service 
for ſeven Years ; therefore one who is a Part- 
ner to a Perſon qualified will not be within 
the AR, unleſs he have ſerved feven Years. 
But if the Defendant 'can in any Manner 
rove the vos. $3 the Trade for feven 
Years: ir will be ſufficient without any Bind- 
ing (and he ſhall be ſuffered to make it out 
2 Raym. by Months and Weeks); yet the Word 4þ- 
119. prentice is the very material Word of the Sta- 
88 2 and an Indictment without it would 
Wallen vw. It has been holden to be ſufficient if the 
Houlton, Defendant have followed the Trade ſeven 
115% Years as a Maſter, without any Proſecution 
againſt him with Effect. 
Salk. 6io. On a ſpecial Verdict the Cafe was, The 
Defendant was a Tarkey Merchant, and ex- 
orted Woollen Manufacture into Turkey ; 
e employed Clothiers that had ſerved Ap- 
prenticefhips to work the Cloth in his own 
Houſe at his own Charge, and with his own 
Materials; and the Court held that the De- 
fendant was the Frader in this Caſe, becauſe 
he employed the reſt who were but as Ser- 
vants; they held likewiſe that this was trad- 


ing within the Statute, for whether the Ut- fa 

terance be within the Realm, or in Turtey is 8 

not material. . | A 

Raynard v. But where a ſpecial Verdict found that m. 
Chaſe, Mic. the Defendant was a Money Partner in the T; 


30 C.. K.B. prewing Trade with Cox, who was qualified, 
but that by Agreement he was not to inter- 
fere in the Trade, but that Cox had an Al- 
lowance for that Purpoſe, the Court held 
it was not within the Meaning of the Sta- 
tute. | 


Note; 
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Note ; Freemen and their Wives cannot be Rex ©. Sey- 
itneſſes, where the Penalty goes to the 292 M. 6. 


City or Town Corporate where the Offence N 
is committed. 8. Hall. 


Though the Plaintiff i in big Action be not J 
entitled to Cofts if he recover, yet he muſt — 
ay them if the Verdict be found againſt 10. a. C. R 
w. | 


8 — 93 „„ . 2 ny * o ” 2 4206 * * 
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CHAPTER IV. 


General Rules 1 — 


5 31 Bl. b. b — That all Ac- 
tions, Cc. ght for any Forfeiture 
— N Statute made or to be made, 

Forfeiture is limited to the Ring. 
— be brought within two — z and 


Actions — _—_— e, the Benefit 
whereof ” limite the Kin? 


ag. and tq_the 
Proſecmtor, thall be brought wi in one Year. 

And in Default of fach Furſuit, then the 
fame to be brought for the King at any Time 
within two Y cars after that t Yer ended. 
And if any Suit againſt any penal Statute 
made or to be made, except᷑ the Statute of 
Tillage, ſhall be deut after the Time in 
that Behalf befor limited, the ſame ſhalt be 
void ind of none Effect. 

Upon this Statute it bas been Holden that 4 Mod. 144 
i; Offence prohibited by any penal Sta- Show. 353. 
alſo an Offcrice at Common Law, the 
Proſecution of it as an Offence at Common 


Sow bs * this Act. 2. EM Hep pa; 
the 
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Carth. 232. 
Ld. . 
78. 
== 
Sir T. Fre- 


derick, Mic. 
6 G. 3. 


Carth. 232. 


Morris and 
Harwood, 
Mic. 3 G. 3. 
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dhe Defendant may take — of this 
Statute on the general Iſſue,” and need not 
2 3. That the Party grieved is not 
© within this Statute, but may ſue as before: 
But OQuære, where the Suit is firſt given to 
the Party n and — to che Common 
Informer? 

On a Caſe roffrved it 8 that the 
Action of Debt was brought on 9 An. c. 14. 
by a Common Informer againſt Sir C. F. for 
winning 1 * of G. L. at Cards. The Mo- 
ney was loſt znd paid 11 March 1757, and 
the Original not be out till Mic. 1762. The 
Oourt of C, B, held it a Ca thin 31 EL 
thöugh dme ib given in e firſt Taltance 
ro = Party igrieved, and afrerward to the 
Common Informer alone : For fuch Action 
would haye been within the 7 H. 8- and the 

1 El. was made to narrow the Time given 

y that Statute, and therefore: could never 
mean to leave any Actions unreſtrained-'in 
Time ; the latter Part of the Clauſe muſt 
therefore be conſtrued to extend to them. 

It has been, determined that ſuing out a 
Latitat within the Y ear, is a ſufficient Com- 
mencement of the Suit to ſave the Limita- 
tion of Time. But if the Writ were not 
ſued out till after the Vear, tho' by Rela- 
tion it would be within the Time, the Flain- 


tiff ought to be nonſuited. 


By at Face 1. c. 4. All Offences agdiniſ 
— Statutes, for which- any Common In- 
ye er may ground an Action, Cc. before 
Juſtices of Aſſize, c. (except Offences 


4 pet tal Recuſancy or Maintenance, or 


the King's Cuſtoms, or tranſporting Gold 
and Silver, Ammunition. or Wool, ) thall be 
commenced, ſued, tried, recovered. and de- 
termined 


wt AS I. A 0 FR 


| holden, that ir does not extend to any Of- Salk. 


but the King cannot remove it. 
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termined by Action, e. before the Juſtices 


of Aſſize, Fc. or before Juſtices of the Coun- 


ty, Cc. and the like Proceſs in every popu- 

lar Action, Cc. ſhall be as in Actions of 
Treſpaſs vi et armis at Common Law, and in 

all Suits on penal Statutes the Offence ſhall 

be laid in the proper County; and if on the 
general Iſſue the Offence be not proved in 
the ſame County in which it is laid, the De- 
fendant ſhall be found Nor guilty. Te 


In the Conſtruction of this Act it has been Hicks's Cas 


8 
fence created ſince that Statute, but that Hf 0 
where a ſubſequenr Statute gives an Action 
of Debr or other Remedy for the Recovery 
of a Penalty in any Court of Record general- 
ly, it ſo far impliedly repeals: 21 Tac. 1. 
However the Offence muſt be laid within 


vn — —— 


the proper County. A g A 
a Th is e no new Juriſdiction to 

the Sourts therein mentioned; therefore 
Suits for ſuch Offences, over which they 
had no Juriſdiction before the Statute, muſt a 
be brought in the Courts of Nefminſter. 

In the Caſe of the K. v. Martel, M. 25 ; 
Car. 2. in an Information on the 5 Eliæ. 
it was holden, that it lay not originally in X. 
B. becauſe the 21 Jac. 1. hath negative 
Words, but that if it be begun originally be- 
low, the Party may remove it by Certiorart © 
if he will, and give rid d to that Court, 
for it is a Statute for the Eaſe of the Subject; 


e 


oy 


No Suit by a Party grieved is within the Show. 354: 
Reſtraint of the Statute. „ 
By 18 Elz. c 5. No Informer ſhall com- 

pound or agree with any that ſhall offend 

again ft any penal Statute br an Offence com- 
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8 well to ee Informers. 
Iz ext to ſubſ; ve Penal 8 
tutes as to tl 8 hich were in Being when 
it. Fri made. 
Mages and 71 that. Statute the Common Informer 
2 M. 25 m 
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Hut. 35. 


ſue in ro Perſon OF by his Attor- 
ene * a [pſa cannot b be a Com- 


rr ce due for a ess 


e e if he do, 


7 will 
e ſue, FA {2:09 Comes. Money 
won. ge e's lay, where 9, An. c. 14. gives the 


-. . Shnler, M. "7 n an Aion on a pen 1 Stat 
"_ + hot 11d give Se: ECUIILy. | | 

N. . on idavit 
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weuld. bl ge 1 er 


Walker and Aae Court will. on Mio: E 2. De 
King, Tr.31- fendant Liberty co pay * 
: Cour wih Colts, 
Aftion. is, founded on a 


Hob. 18. Aire! 
 Builry, or, Nil debet are 


penal Statute, 
8078 Fleas | 
Jackſon = BLN would VERS Recovery im 
Gilling, Tr. drehe Action for the ſame Offence in Pls 
15G.2 he muſt take e to ſet out in his Ple⸗ 
that the Plainti Mt the other Action had 


Priority 


8 it Was 
— Plainciff 
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Priority of Suit; if he do not, his Plea on | 
Demurrer will be bad, but the Record of a 
22 in another Action N 14 
Evidenc bn Nil bet. Fr if t be plFaded, Ser. 
the Planck might reply Nul fiel Recob 4, or Od Ser. 37. 
that it was a Recovery 1 Fraud to defeat a 4H.7. c. 20; 
real Proſecutor "I hich he can cannot be prepar- 
ed to ſhew oh 

And. Note; a if 3g ARions were Hob. 128. 


hes * firſt Day of the Ter 
hr Patty Ie che ohe 3: AE 
= ma in Bar bf the other. 

The Proviſo in the Oxford Act, 16 & 17 Sewel v. Ed- 
Car. 2. that that Act ſhall not extend to any monton Hun- 
Action or Information on ahy penal Stätute, * * 2 
muſt be underſtood of — Actions and 

ren and not of Remedies given by 
Statute 1 the pays Feten. | 
93 AR of 34.6.2 oy 18 8 la K 1085, 
| by by gh e4 1 . it 9 
enire Facias ſhould be Sy: (ht 7 
Bod of the County with 4 Proviſd, that 
ſhould not extend to any Action or Informa- 
tion upon any penal Statute, and that the 
Proviſo had bel foun incodvenient) enacts, 
That every Venire Facias for the Trial of any 
Iſſue in any Action or Information upon any 
penal Statute, ſhall be awarded of the Body 
of the proper County where ſuch Iſſue is 


triable. 


1 3 PART 
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An Iniroduftion to the Law 
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AR T IV. 


Of criminal Proſecutions relative 
to Civil Rights. 


INTRODUCTION. 


H OU GA criminal Proſecutions (as 
ſuch) are not within the Compaſs of 
the preſent Work, yet there being two in 
which Civil Rights come in Queſtion, I am 
neceſſarily led to take Notice of them. 


J ſhall therefore in this Book treat 
1. Of the Writ of Mandamus. 


2. Of Informations in Nature of Dus 
Warramo, Ge 
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S HAT FRI 
Of Writ of Mandamus. 


T HE Writ of Mandamus is a prerogative ,, c, 
Writ iſſuing out of the Court of K. B. —__ Bags 
{as that Court has a general Superintendency Wheeler and 
over all inferior Juriſdictions and Perſons.) Trotter, E. 
and is the proper Remedy to inforce Obe- * © 2. 
dence to Acts of Parliament and to the 

King's Charter, and in ſuch Caſe is demand- 

able of Right; but where the Right is of a 

private Nature, as to an Office in which the 

Public is not concerned, ſuch, as a Deputy 
Regiſter, c. it is diſcretionary in the Court 

to 2 or to refuſe it. | 

Therefore in every Application for a Man- 2 M. 316. 
damus it muſt appear what the Office is; and 
for this Reaſon a Mandamus to ſwear one 
who was elected to be one of the eight Men 
of Aſpburn Court was denied, becauſe it did 
not appear what the Office was. 

A Mandamus is never granted to compel a Rex v. Dr. 
mere miniſterial Officer to do his Duty. Walker, E. 
Neither has it ever been granted to oblige 9 G. 2. 

a Viſitor to exerciſe his Juriſdiction. 

This W rit lies as well to reſtore one who 
has been unjuſtly removed, as to admit 
one who has a Right; though perhaps there 
may be this Difference between the twq 
Caſes; that where it is to ſwear, or to ad- 
mit, the Court will, in caſe the Right ap- 

ear plain, grant the Writ upon the firſt 
Morivh But where it is to reſtore one who 
has been removed, they will firſt grant a 
| „ Rule 
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Rex v. 
Chur chwar- 
dens and O- 
verſeers of 
Clerkenwell, 
8 G. 1. 
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Rule to ſhew Cauſe why ſuch a Writ ſhould 


not iſſue. FT 4 4A HJ 

And Note; The Rule to ſhew Cauſe muſt 
be always on the ſame Perſons to whom the 
Writ is to be directed; therefore a Rule up- 
on Churchwardens and Overſeers, to ſhew 
Cauſe why a Mandamus ſhould not iſſue, di: 


- reed to them and the 3 pry In- 


habitants of the Pariſh, was holden ta be 
bad; however, the Court upon Motion pave 
Leavero amend the Rule, ſaying it would be 
good on new Service. 


Mic 26.2 Upon a Motion for a Mandamus to the 


Warden of the Vintners Company to ſwear 
7 S. one of the Court of Aſſiſtants, the Af- 
fidavit being only that he was informed by 
ſome of the Court of Aſſiſtants that he was 
elected, and no poſitive Affidavit of an Elec- 
tion, the Court would only grant a Rule to 
ſhew Cauſe, but faid, if there had been 1 
3 Affidavit of his l they would 
have granted the Writ in the firſt Inſtance, 
VN. R. In this Caſe there was an Affidavit 
that he applied to inſpect the Court Books, 
in order to ſee whether he were elected, and 


was refuſed; without which the Court 


boa. 


Rex v. Dr. 


Bland, Tr. 
1941. 


would have hardly granted a Rule. 

Note; Where it is a Corporation by Preſ- 
cription, the Conſtitution of it (as well as 
the Parties Right) muſt be verified by Affi- 
davit. Where it is by Charter, a Copy of 
it muſt be produced at the Time of making 
the Motion. HY 
Where they grant a Rule to ſhew Cauſe, 
though upon ſhewing Cauſe it appear doubt- 
ful, whether the Party have a "gh or not, 
yer the Court will ſue the Mandamus, in 


* 
LT 


order 
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order that the Right may be tried upon the 

erurn. | 
Fc makes no Difference by what Mode the Rex v. Ld; 
Party becomes intirled to the Franchiſe, Montague, 
whether by Charter, Preſcription or Te- 21 G. 2. 
nure; therefore where by the Cuſtom of the 
Borough of Midhurſt, the Jury at a Court 
Baron is to preſent the Alienation of every 
Burgage Tenement, and upon ſuch Preſent- 
ment the Steward is to admit the Tenanr, 
who then becomes intitled to the Franchiſes 
of the Borough: The Jury at a Court Baron 
in 1749, baving refufed to preſent ſeveral 
Conveyances oft Burgage Tenements, the 
Court granted a Mandamus to the Lord to 
hold a Court, and to the Burgeſſes to attend 
at fuch Court and to preſent the Convey- 
ances. - And though one Mandamus will not 
lie to reſtore ſeveral Perſons, yet the Court 
held it would lie in this Cafe to the Jury to 
do an Act to perfect the Rights of ſeveral. 

So where by the Cuſtom, the Court Leet Caſe of the 
was to preſent to the Steward the Perſon Borof Chriſt- 
whom the Commonalty of the Borough had church, 12G. 
choſen to be Mayor, the Court granted a 
Mandamus to the Steward to hold a Court 
Leet, and to the In-Burgeſſes to attend at 
ſuch Court, and to preſent 7. D. who had 
been choſen by the Commonalty. 

And it is the ſame where no particular Caſe of the 

Perſon is intereſted, as where by Charter or 3 - 
iption the corporate Body ought to GY — 

conſiſt of a definite Number; and they neg- * Bet 

left to fill up the Vacancies as they happen, 

the Court will grant a Mandamys. 

But as the Power of XK. B. extends only 
to inforce Obedience to the King's Charter, 
there were many Caſes in which the — 

cou 
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could not interpoſe; as where by the Char- 
ter a particular Day was fixed for the Electi- 
on of a Mayor or other Chief Officer, and 
no Election was had upon ſuch a Day; for 
in ſuch Caſe commanding the Corporation 
to proceed to an Election at another Day, 
would not be inforcing Obedience to the 
King's Charter, but to authorize them to 
act in Oppoſition to it; therefore the Sta- 
tute of 11 G. 1. enacted, that if no Election 
ſnould be had of the Mayor or other Chief 
Officer upon the Charter Day, the Corpora- 
tion ſnould not be thereby diſſolved, but 


might meet at the Town Houſe on the Day 


after, and proceed to Election, and if no 
Election ſhould be made on the Charter Day, 
nor in Purſuance of that Act, or being made 
{hould afterward become void, the Court of 
K. K. might grant a Mandamus requiring an 


Election to be made. 


Caſe of the 


Corporation 
of Orfor d, 


9G. 2- 


Caſe of the 
Bor' of Tin- 
tagel, 9 G. 2. 


This being a beneficial Law for the Sub: 
ject, the Court has been very liberal in their 
Conſtruction of it, therefore have granted a 
Mandamus for the Election of a Mayor, 
though there had been no legal Mayor for 
four Years preceding. 1 brats 

So they have granted a Mandamus where 


there was a Mayor de facto at the Time, it 


appearing clearly there had been no due 
Election. But where it appears at all doubt- 
ful whether the prior Election be not legal, 
the Court will not grant ſuch a Mandamus 
till the Validity of the prior Election has 
been tried in a proper Manner by Informa- 
tion. 1 
The firſt Writ of Mandamus always con- 
cludes with commanding Obedience; or 
Cauſe to be ſhewed to the contrary; but if a 
Return 


r 
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Return ibe made to it, which upon the Face 
of it is inſufficient, the Court will grant a 
peremptory Mandamus, and if that be not 
obeyed, an Attachment will iſſue againſt the 
Perſons diſobeying it. | X 
So if no Return be made, the Court will Rex v 
grant an Attachment againſt the Perſons ro Churchwar- 
whom | the Mandamus was directed; with — p 
this Difference, however, that where a Man- 8 fl. & 
damus 1s directed to a Corporation to do a G. — 
corporate Act, and no Return is made, the 
Attachment is granted only againſt thoſe par- 
ticular Perſons who refuſe to pay Obedience 
to the Mandamus: But where it is directed 
to ſeveral Perſons in their natural Capacity, 
the Attachment for Diſobedience muſt iſſue 
ainſt all, though when they are before the 
urt the Puniſhment will be proportioned 
to their Offence. 
If the Return upon the Face of it be good, 
but the Matter of it falſe, an Action upon 
the Caſe lies for the Party injured, againſt 
the Perſons making ſuch falſe Return. And Carth. 171. 
where the Return is made by ſeveral, the 
Action may be either joint or ſ{'veral, it be- 
ing founded upon a "Tort; but if it appear 
upon Evidence that the Defendant voted a- 
ainſt the Return, but was over-ruled by a, Raym. 564. 
lajority, the Plaintiff will be nonſuited, 
and though the Return be made in rhe Name 
of the Corporation, yet an Action will lie a- 
2 the particular Perſons who cauſed the 
eturn to be made; or if the Matter con- 
cern the public Government, and no parti- 
cular Perſon be ſo intereſted as to maintain an 
Action, the Court will grant an Information 
againſt the Perſons making the Return. 


; Note; 


Salk. 374. 


* 


234 


I * 


Salk. 430. 


Salk. 428. 
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Note; Where ſeveral jdin in a A — 

cation for a Muandamms, they muſt all join 

the Action for a falſe Return. 


And if in ſuch Action or Buy a the 


Return be falſified, the Court will 
peremptory Mandamss ; however, no 


* 


can be made for it till four Days after the 
Return of the Paſtea, becauſe the Defendants 


have ſo long Time to move in Arreſt of Jady. 


ment. 


4 The Action muſt be brought in 


1 Raym. 126. K. B. for if it be brought in C. B. though 


mus, for that recites the Þ 


reciting, That Whereas Alder Perſons who 
had a Right to the Office of Mayors, or other 
Offices within Cities, Towns, rations, 


the Plamtiff have Judgment, the Cour 9 
A. B. will never grant a et 

& prout hog no- 
bis per retordum. Vet where in an Action for a 
falfe Return Judgment was: Ai iven for the De. 
fendant, and — a Writ of Error Judgment 
was reverſed in the Exchequer Chamber, the 


Court of K. B. granted a peremptory Man- 


damus before Judgment entred, ſaying it was 
a mandarory W fir, and not a judicial Writ 
founded upon the Record. 

This was the Method of proceeding at 
Common Law, but now by Statute 9 Am. 


Boroughs and Places, or ro be . 5 or 
Freemen thereof, — either been illega a 


turned out, or have been refuſkd to be 


mitred thereto, and have no other Remedy 
to procure themſelves to be admitted or re- 
ſtored, than by Writs of Mandumus, the Pro- 


| ecedings on which are very dilstory and ex- 


penſi ve, it is enacted, 
1. That a Return Galt be thade vo the Grſ 


2. That 


Writ of Mandamas. 
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2. That the Perſons proſecuting ſuch Writ 
nay plead to or traverſe all or any the mate- 
rink acts contained in the Return, ro which 
the Perſons making ſuch Return ſhall reply, 
take INue or demur; and ſuch further Pro- 
ceedings ſhall, be had. therein as might have 
been had if the Perſon ſuing ſuch Writ had 
brought his Action on the Caſe for a falſe 
Return; and in Caſe a Verdict ſhall be found, 
or Judgment given for him upon a Demur- 
rer, or by. Nihil dicit, or for want of a Re- 
lication, or other Pleading, he ſhall recover 
nages and Coſts: And a peremptory 
Writ of Mandamus ſhall be granted without 
Delay for him for whom Judgment ſhall be 
$1900, an might have been if fuch Return 
ad been adjudged inſufficient. And in Cafe 
Judgment ſhall. be given for the Perſons mak- 
ing ſuch Return, 1 ſhall. recover Coſts. 
FT All the Statutes of Amendment and Jeo- poſt. 
11 I pe extended to MWrits of Mendamus, = 
the Proccedings thereupon.  _ 
cfore-vhe Act an Attachment did not iſſue 8alk. 434. 
for want of a Return till after a Plurias Man- 
damn, and after that a peremptory Rule for 
a Return, which. created much Expence and 
elays indeed in extraordinary Caſes, where Skin. 669. 
the Court Were conch Mifehief from 
the Delay, they would require a Return to 


If in a Proceeding under the Statute no str. 105r. 
Damages, are given by the Jury, the want of 
it cannot ſhe ſupplied by a Writ of Enquiry : 
But in ſuch, Caſe the, Party may bring an Ac- 
tion for a falſe Return; ſor the Act does not 
take away; the Party's Right to bring ſuch 
Ackiqn, but only provides that in Caſe Da- 
mages are recovered, by Virtue of that Act, 

| | againſt 


W. 
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againſt the Perſons making the Return, they 
ſhall not be liable to be ſued in any other Ac- 
tion for making ſuch Return. 

Rex v. May- 80 an Information may {till be moved for 

or and Alder- againſt the Perſons making the Return, in 

men of Not- ſuch Caſes where no particular Perſon is ſo 

_ * intereſted as to bring an Action. 

3 374. , N. B. The Return muſt be filed and al- 

S. P. lowed before the Information can be moved 
for. 

It appears from the wording of the Sta- 
tute that there are many Caſes ro which it 
does not extend ; — ne in all thoſe Caſes 
the Proceedings muſt be according to the 
Courſe of the Common Law. 

: P.W. 351. Though fince this Act a ae is in 
Nature of an Action, and Error will lie up- 
on it, yet that has been holden to be no Su- 
perſedeas to the perem ptory Mandamus yet 

str. 983.  Owere as to this; for where, after a Writ of 
Error bronght-upon Judgment in an Ac- 
tion upon the Caſe for à fake Return, a Mo- 
tion was made for a' peremptory Mandamus, 
it was refuſed, and there feems to be no eſ- 
ſential Difference between the two Caſes. 

Having now taken a general View of this 

T Writ and the Proceed g5"therenpon, Thall 
proceed to conſider What will be deemed x 
good Writ, and What à good Rotutn to it. 

As to the firſt, what will bs deemed a 

-1201 ::- 608? Wit. 

x Raym. 5Co. 1. W here the F act is to be goht vy Part 
of the Corporation only, (Ex. gr, ae and 
Aldermen) the Wit may be either directed 
to the whole Corporation, or to the Mayor 

Salk. 201. and Aldermen ſingly. But if it be to be done 
only by chE E. ac te 1 

257 18 
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rected to the Mayor and Aldermen, it will 
be bad. | r_ are erg; 

2. The Writ muſt contain convenient Cer- 
tainty, in ſetting forth the Duty to be per- 
formed; but it need not particularly ſet forth 
by what Authority the Duty exiſts. 

Therefore where a Mandamus to the Com- Str. 896, 
miſſary of the Archbiſhop of York, to admit 
a Deputy Regiſter, ſtated quad minus rite re- 
cuſavit to admit, it was holden ſufficient, 
though it was objected it did not ſtate the 
Defendant's Right to admit. 
 Soa Mandamas to the Dean of the Arches Str. 357. 
to grant Probate to Lord Londonderry's Exc- 
cutors, ſetting out that the Dean juxta Juris 
exigentiam recuſavit, was holden © ſufficient, 
though it was objected that it did not ſhew 
the Vean's Title to grant Probate; not hav- 
ing ſet out that there were bona notabilia. 

So a Mandamus reciting W hereas there is Rex v. the 
or ought to be one Bailiff and twelve capital Prviſes, M. 
Se HT? eo FOR 

So a Mandamus, reciting. that Whereas Rex v. May- 
there ought to be a Common Council con- © — — 
ſiſting of the Mayor and 24 Perſons choſen — * 
by the Mayor and Burgeſſes, without ſtating 25 G. 2. 
whether by Charter or Prefeription. 

Note; the Time for taking Exception to 5 M. 314. 
the Writ, is after the Return made, and be- 
fore it is moved to be filed. © <8; 


TL SOS FE 


A. dntroduffion io the Law: 


the Exigency of the Writ, they cannot take 
Advantage of the Miſnomer. 

If the Suppoſal of the Writ be falſe in not 
truly ſtating the. Conſtitution of the Cor. 
poration, it will not be ſufficient for the Re- 
turn to ſtate it truly, but they muſt deny. the 
Suppoſal of the Writ. 

= to {wear A. and B. Church- 
wardens, ſuggeſting they were debito modo 
elefti, the Return was quod non fuerunt deb. 
modo elefti, without ſaying nec eorum alter, and 
holden good, for one could not be ſworn 
upon that, Writ; if both were not choſen, 
the Writ was miſconceived. It was likewiſe 
holden, that where the W rit is to fwear one 
deb. modo eleftus, quod non fuit deb. mado electus 
is a good Return; but where the Writ Is 
elettut only, ſuch a Reruta would be nought, 
becauſe aut, of the Writ and evaſive... 
If 2 Perſon choſen Alderman, Burgeſs, 
Se. after Notice given him. of his Election 
fit by and fee the Corporation fill up bis. Va- 
cancy, without making any Claim to be ad- 
mited, chis will amount to a Refuial; and 
the Mayor may to a Mandemss to admit him 
return that he had refuſed, and if Hue were 
joined ur that Return, Evidence of the 
act would ſupport tha Return. 

2. Where che Mandamus is to reſtore 3 
Perſon who has been removed from an Of- 
fice, the Return muſt be very accurate in 
ſtating the Corporation's Power to. remove, 
the Cauſe of Removal, and the due Execu- 
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tion of the Power. ' |, "Oy | 
1. As to the Power of Removal it is laid 
down in Bag's Caſe, that no Corporation can 
disfranchiſe a Member of it before a Convic- 
tion at Law, unleſs they have Authority ſo 
to 
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to do either by Charter or Preſcription, Str. 819 
though the modern Opinion has been that | 
the Power of Amotion is incident to the 
Corporation. However, what Power ſoever 
there may be in the Corporation at large, 
there cannot be ſuch Power in any Part of 
the Corporation without Charter or Pre- 
ſcriptionz therefore if a Return were to ſet Rex v. Cor- 
out a Removal by the Common Council, poration of 
without ſhewing how they were authorized, Doncaſter, 
it would be bad. \ | Tr. 25 G. 2. 
1. As to the Cauſe of Removal, any Rex o. May- 
Member of a Corporation, for any Offence or of Derby, 
committed _ his Oath of Office and 9 G. 2. 
Breach of his Duty as a Member, is remova- 
ble without any previous Conviction. But 
there muſt be a previous Conviction to war- 
rant an Amoval for an Offence which has no 
immediate Relation to his Office, ſuch as 
Perjury, Forgery, Ce. Where the Offence 
is criminal in both Reſpects, the Difference 
ſeems to be, that if it conſiſt of one ſingle 
Fact, as burning the Charters of the Cor- 
poration, Bribery, Ec. there muſt be a Con- 
viction, but not where it may be conſidered 
as abſtracted the one from the other; as a 
Riot and Aﬀault upon any other Member, 
fo as to obſtruct the Buſineſs of the Corpo- 
ration. | | 5 

As to ſuch Crimes whereof a previous !bid- 

Conviction is neceſſary to found the Disfran- 
ehiſement upon, it is the Infamy of them 
that renders him an improper Perſon to be 
continued in an Office of Truft; therefore 
if the Crime for which he is convicted be 
ſuch as does not carry ſuch Infamy with it, 
t will be no Cauſe of Disfranchiſement; as 
# he were convicted = ſingle Aſſault. 1 
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4 Mod. 56. 


Serj. Whit- 
acce's Caſe, 
Salk, 434- 


4 Mod. 33. 


An Iniroduttion. to. the Low ,? 

As to what ſhall be faid to be ſuch a 
Breach of Duty as will be a good Cauſe of 
Digfranchiſement, it is certain that a total 
Deſertion of the Duty of his Office is a good 
Cauſe of Amoval; but it may be difficult to 
determine in what particular Offices a bare 


Non reſidence will amount to ſuch. a Deſer- 


ion. 
Where Offices are in perpetual Execution, 
there muſt be 2 perpetual Reſidence, ſuch as 
that of Sheriff, Mayor, Coroner, Cc. But 
in other Caſes a loca} Refidence is not ne- 
ceſſary; as in the Caſe of a Recorder, Free- 
man, Sc. And it would be abſurd to 1a 
chat Non: reſidence barely ſhould: be a Cauſe 
of Amoval, when notwithſtanding; ſuch Non- 
reſidence, they may do all that their Duty 
requires. But if ſuch Perſons. totally deſert 
their Office, it will be a good Cauſe of A- 
moval, if a; Recorder upon Notice gi- 
ven to him ſhoyld- neglect to attend at their 
Seſſions, where he ought to attend and aſſiſt 
the Corporation in the Proceedings. of Juſ- 
tice. NECN 

But in fuch Caſe the Return ought to be, 
that receſit et aſſicium ſuum religuiti, 1. e. it 


| — to ſhew. a Non- reſidence upon the 


Rene. Mies, And chough Reſidence be made a neceſſary 


P. 6 G. 1. 


Salk. 433. 


ce, and not barely a Non · reſidence with- 
in the Precincts of the Corporation. 


Qualification for. Election, yet without an 
expreſs: Clauſe in the Charter, Non- reſidence 
will not of itſelf. be a Cauſe of Amoval. 
to his Office of Alderman. the Return was, 
that he. at an Aſſembly, of che Corporation 
came, et per ſonaliter, libere et dubito modo reſig - 
zavit the Office, declaring he would conti- 
| nue 


- 
OY . 


Relative to Trials nf Nift Prius. 25 
nue to ſerve no longer in that Office, whete: 
upon they choſe another in his Room: And 
this Declaration in a corporate Aſſembly was 
holden z eſpecially as the Corporation 
gecepred it, and choſe another in his Room; 
but till ſuch Election he had Power to waive 
his Reſignation. But 4 Return that he con- 
fented to be turned out would not be good, 
but if in ſuch Caſe they were ts return, that 
he reſigned, and they accepted and choſe 2 Raym, 
another in his Room, ſuch Evidence would 1 304. 
be ſufficient to prove it. 48 

If it appear upon the Fate of the Return, Sid. 14 

that the Party bas no Right to the Office, | 
though ih other Reſpects the Return be bad, 
yet the Court will not grant a peremptory 
Madama. As where the Return ſtated the 
Office of Town Clerk to be diſpofable ad li- 
buum of the Mayor, and that the Mayor had 
appointed atiother ; though the Reaſon givett 
for his Amoyal was not good; yet the Court 
tefuſed to gfant a peremptory Mandamus. 

So where it appeared that the Perſon had Rex 6. Mays 
deſerted his Office, and that it was filled np, or, &c. of 
though it was fetürned that he was for that Newcaltle. 
Cauſe athoved by the Common Council, 3 8 
wichott ſtatitig that they had a Power fo to 
do either by Charter of Preſctiption. | 

But 8 it appear by the Return, that Sal. 435. 
he is an Officer ad libitum, yet if they do not Ibid. 429- 
return a Determination of their Will, but 
ſtate parxicular Rezfons for the Amoval 
which are not ſufficient, the Court will 
grant a Perth ptoty Mandamus. 

A Return that he had obſtinately and vo- 1.9. Raym⸗ 
luntarily refuſed to obey Orders and Laws, 1564. 
Oe. contrary 10 rhe Dury of his Office ind 

94 18 
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292 As Introdufiien to the Law 
his Oath would be too general; the particu- 
lar Laws ought to be ſpecified. 
Ibid. So a Return of a Misbehaviour in one Of- 
fice (Ex. gr. Chamberlain) would be no 
Reaſon for his being amoved our of another, 
as that of a capital Burgeſs. 
Catth. 173- There cannot be any Cauſe to disfranchiſe 
a Member of a Corporation, unleſs it be for 
a Thing done, which works to the Deſtruc- 
tion of the Body Corporate, or to the De- 
ſtruction of the Liberties and Privileges 
thereof; and not any perſonal Offence from 
one der 5 anot bs e K. 
So miſemploying the Corporation Mone 
is no Cauſe o 9 . the Ge 
poration may have their Action for it. 
So razing the Book; unleſs the Razure be 
to the Detriment of the Corporation. 


2 Raym. Note; after Reſtitution on a peremptory 
1253. Mandamus, the Party may be removed for 
the former Cauſe. | err: 
3. As to the Execution of the Power of 
Amoval. _ | 


If the Perſon be within Summons, i. e. if 

he be reſident, he muſt be ſummoned to at- 

tend and ſhew Cauſe againſt his Disfranchiſe- 

ment, and that he was ſo ſummoned muſt 

appear upon the Return, unleſs it appear he 

Salk. 428. was heard, for as the End of Summons is 

.- that he may be heard for himſelf, if he have 

been heard, want of Summons is no Objec- 

2 Raym. tion. But if it appear upon the Return, 

. that he lived out of the Limits of the Cor- 

Ee of 7” poration, it is not neceſſary to return that he 
Newcaftle. Was ſummoned. ball cb Saf d 

21 G. 2.SP. Where a Burgeſs is conſtituted by a Patent 

4 Raym.226- under the Common Seal, he ought to be 

diſcharged in like Manner. | 


But 


— -- 


Relative to Trials at Niſi Prius. 293 
But if by Election, an Entry in the Book | 
is ſufficient to diſcharge him. | = 
Upon a Return to a Mandamus to reſtore Rex v. Cor- 
a capital Burgeſs it appeared, that the Power cM of 
of amoving a Member was in the Mayor and G. . TH 
Aldermen ; that the whole Corporation hav- 2 Raym. 
ing been ſummoned to elect a Recorder, af- 1357. S. P. 
ter that Election was over, the Mayor and 
Aldermen ſeparated from the reſt and remov- 
ed the Plaintiff, and the Removal was holden 
void, becauſe there was no Summons to mee 
as Mayor and Aldermen. MIS 
Upon the Iſſue of Non fuit electus Major, 2 Raym. 
the Conſtitution was admitted to be that the 1358. 
Mayor was choſen out of the Aldermen, 
therefore the Defendant inſiſted that the Plain- 
tiff ſhould prove his being an Alderman. The 
Fact of his being choſen an Alderman was 
this : All the Common Council (who were 
the Electors) except one met at a Public- 
houſe to drink, there they were acquainted 
that . had reſigned, whereupon. it was pro- 
poſed to chooſe the Plaintiff, which was ob- 
jected to by two or three; however he was 
ſworn in, and .this was holden not to be a 
good Election, becauſe they were not cor- 
porately aſſembled for want of a previous 
Summons, and therefore it was abſolutely 
neceſſary that every one of the Common 
Council ſhould be preſent and conſent. 

So where upon Evidence it appeared that 2 Raym. 
the Corporation met upon a particular Day 1355. 
(purſuant to a By-Law) for the Election of 
a Mayor, it was holden they could not pro- 
ceed to the Election of an 5 — for want 
of Summons, there being no Cuſtom to war- 


3 i 


2 Raym. 8 48. M B. The Return need not be under the. 
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4 _— Seal of the n nor need it be 


— 


bel. 431. 


Carth, 228. 


2 Raym. 
1354 


fi 
ed by the op z and if an Action 7 
brought again the Mayor for a falſe Re- 


turn, it would be ſufficient Evidence againſt 


him that the Mandamus was delivered to him, 
and that the Mandamus has ſuch a Return, 
unleſs he can ſhew the contrary. 

A Mandamus was directed to the Mayor, 
Bailiff and Burg eſſes of A. The Mayor made 
a Return, and” brought it into the Crown- 
Office; upon which a Motion was made to 


ta the ing of it, u Suggeſtion thar 
this Return was n abainſt ho 


Conſent of 
the Majority, who would have obey ed the 


Writ. © But the Court refuſed to enter into 
an Examination whether the Return were a- 

inſt the Conſent of the Majority, 8 45 | 
Fred | it to be filed as it was made b R | 
- 


Mayor, who was the moſt principal an 
per Perſon; but ſaid it might be another 
if they were all equal Parties; however me 


ted an Information againſt the Mayor for 
2 Procceding. 


In an ARON for a falfe Return the Plain- 


tiff ſer out, that he was choſen upon the firſt 
of October 3 to the Cuſtom. Upon 


Evidence it appeared that the Cuſtom was to 
chooſe on the 29th of September, and that the 
Plaintiff was then choſen; and this was 
holden ſufficient to fupport the Declaration, 
for the Day i in the Be is but Form. 

Upon the Iſſue of non fyit elefus, the Plaine 


tiff muſt prove that he received 'the Sacra - 
ment within a Vear before his Election, for 
elſe by 13 Car. 2. his Election is void, and 
hg is not aided by 5 G. 1. c. 6. (which enacts 


that no Incapacity ſhall be incurred by __ 
on 


* g 


=% k, 
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ſon” of ſuch Omiſſion, unleſs he be remov- 


ed or a Proſecution commenced within {tx 
Months after the Election) though the Trial 
be above fix Months after the Election; and 
though the Objections were never made be- 
fore the Trial. 
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The Mayor of Winchel/es muſt be choſen Str. 1145. 


out of the Jurats, the Plaintiff in 1739 was 
choſen a Jurat, and in 1740 he was choſen 
Mayor: He received the Sacrament within 


2 Year before his Election to be Mayor, but 


not within a Year before he was chofen a 
Jurat. And on a ſpeeial Verdi& the Court 

1d that the 5 C. x. would operate ſo as to 
give him the Benefit of the Non Proſecution 
in {ſix Months with Regard to the previous 
Qualification, as otherwiſe he would be un- 


der ſome Degree of Diſability, when the Act 


ſays none ſhall be ineurred. 


1 „ X 


HAP T ER UH. 


Of Informations in Nature of Quo 
Warrants. ; 


H E Crown is the Fountain of all Power 
1 and Juriſdiction, therefore if any Perſo 
or Corporation take upon them to exerciſ 
ay © ce or Juriſdiftion without being le- 
gally authorized ſo to do by the King's Char- 
ter or Ack of Parliament, the Court of K. B. 
yil unifh then for ſuch Uſurpations upon 


— 


* 


6 v4 n 


ron; in order for which the Court 


8 bs. hy Iniroduftion 10 the Law 


will call upon them to ſhew by what Au- 
thority they claim to exerciſe any particular 
Office or Juriſdiction. 


The old Method of doing this was by the 


Wrir of Quo Warranto, but of latter Times 


the Method has been by Information in Na» 


ture of Quo Warranto, © 

| = 4& 7 NJ. & M. c. 18. No Information 

can be filed without Leave of the Court. 
The Method of obtaining Leave is by lay- 
ing a proper Caſe before the Court, verified 
by Affidavit, upon which the Court will grant 
a Rule upon the Party to ſhew Cauſe why 
an Information ſhould not be filed againſt 
him, and unleſs the Cauſe ſhewed by him be 
ſuch as puts the Matter beyond Diſpute, the 
Court will make the Rule abſolute for the 


Information, in order that the Queſtion con- 


_— the Right may be properly deter- 

mined, 

Per Cur, Tt. Note; upon à Rule to ſhew Cauſe” the 

23 8.2. Court will grant a Rule for the Inſpection 
of Books belonging to the Corporation, but 
this they will not do upon a otion for a 
Mandamus. Bol! Fo _ 3 
By 9 An. c. 20. in Caſe any Perſon ſhall 
uſurp, intrude into, or unlawfully hold any 
of the Offices or Franchiſes mentioned in the 
Act, the proper Officer of the Court may 
with Leave of the Court exhibit Informati- 
ons in the Nature of O Warranto, at the 
Relation of any Perſon deſiring to proſecute 
the ſame, and who ſhall be mentioned in the 


Information to be the Relator; and if it ſhall 


appear to the Court, that the ſeveral Rights 
of divers Perſons to the ſaid Offices or Fran- 
chiſes may properly be determined in one In- 
formation, the Court may give Leave _ 
| i 1DItE 
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hibit one Information againſt ſeveral Perſons. 
And the Act gives Coſts both to the Re- 
lator and Defendanunt. 
There are many Caſes not mentioned in 
the Act, in which Informations in Nature of 
Yo Warranto will lie, for the Court's Power 
ot granting ſuch Informations is not founded 
upon that Act, but that Act was made for 
regulating the Proceedings in them in certain 
Caſes relating to Corporations. q 
If it be an Information at Common Law Rex v. Wil- 
there is no Relator,' nor ought there to be _ Mic. 
Judgment for Coſts, but only a Capiatur pro © © 
=_ | | 11 21 
5 There muſt be an Uſer as well as a Claim Rex v. Pon- 
in order to ſubject the Party to an Informa- ſonby, 25 G. 
tion, for the Jud ment is, that he ſhall be* 
fined pro uſu et uſurpatione. But though an 
Information will not lie for a Non- uſer, yet 
it will be a good Cauſe of Amotion. 3 
Not guilty and Non Aſurpavit are not good Queen v. 
Pleas, as appears evidently from the Nature Blagden, H. 
of the Charge, which is to ſhew by what 4. 
Warrant or Authority; to which thoſe Pleas 
are no Anſwer, The Defendant mult either Ca. K. B. 
juſtify or diſ claim. 225. 
Where the Election of Mayor, Aldermen, 
Cc. is by Charter given to the Commonalty 
or Burgeſſes at large, the Corporation may to 
avoid popular Confuſion, make a By-Law 
to reſtrain the Power of Election to a ſele& 
Number (Ex. gr. to the Mayor and Aldermen, 
Mayor and Common Council, and the like) 
and tho' there be no ſuch By-Law to be 
found, yet conſtant Uſage will be a Proof 
that there was ſuch a one, and the Court will 
intend it; therefore it is in daily Practice to 
plead ſuch a ſuppoſed By-Law to an Infor- 


mation 
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4 Co. 78. | 
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mation as made at a — Time, and 
then upon Iſſue joined thereupon ſupport it, 


by proving that the Elections have been from 
about that Time agreeable to chat ſuppoſed 
By-Law. 


Rex v. Phi- But if the Charter direct the Mayor, Al- 


lips, Tr. 
1749. 


Ca. K. B. 
225. 


prejudicial to the 


being qualified according 


dermen, (9c. to be choſen out of the Bur- 

eſſes at large, a By-Law cannot reſtrain the 

lection, and order that the Mayor, Alder - 
men, Cc. ſhall be choſen out of the Com- 
mon Council or other fele& Number, for 
ſuch By-Law would not be adyantageous bur 
oration, as it would 
confine them in their Choice. | 

Hirherto I have taken Notice only of ſuch 
Informations as are brought againſt particu- 


lar Perſons for 2 2 ces, but this 


Sort of Information will lie likewiſe againſt 
Perſons or Corporations for uſurping Fran- 
chiſes. 0 ol : 

Therefore where the Mayor and Common 
Council of Hertford took upon them to make 
Strangers free of the Corporation without 
to the Charter, the 
Court granted an Inſormation in Nature of 
a Quo Warranto againſt them, becaufe the in- 
_ Freemen of the Town' had no other 

of remedying themſelves or of trying 
the Right. | , 

So- it will lie againſt a private Perſon, or 
againſt a Corporation, for holding; a Market, 
or holding a Court Leet or other Court, or 
for exerciſing any other Franchiſe, And as 
the. Defendant muſt in his Plea ſer out a Ti- 
tle, it is neceſſary to obſerve in this Place 
what Franchiſes may be claimed by Preſerip- 
tion, and in what Caſe it is neceſſary to ſnew 

| FE a: Grant, 


2 N Sees. ga »p ' 


be 


a Grant, or en Allowance in Eyre, which is | 

git Wn CHAR, © 002 10 eg FEE oe 
It is laid down in Foxley's Caſe, that what-'$ Co. 109. 

ever may be gained by Uſage without Mat-9 Co. 24- 

ter of Record, may be elaimed by Preferip- 

ton, fuck is Waite, Eftrays, Trexfare, Trove, 

Se. Bur ſuch Things as are not forfeited 

but by Matter of Record, as Felons Goods, 

cannot de preſcribed for. 


So a Man may preſcribe tenere placita, burSalk. 183, 4 
not to have Conuzance of Pleas 5, therefore 
if the Charter granting it be before Time of 
Memory, viz. before the 1 N. 1. it eannot 
be pleaded ; but by the Statute de Jus Ware 
ranto you may lay an Ufage Time out of 
Mind, which is an Argument of an ancient 
Grant, and ſhew the Allowance in Eyre. 

There is a Point of Law which ſometimes 
comes in Queſtion in Trials of this Sort of 
Informations, which therefore ought to be 
taken Notice of in this Place, and that is 
the Operation and Effect of a new Charter. 

If a Corporation refuſe a new Charter, it Comb. 316. 
is void z but if they accept and put it in Ex- 
ecution, it is fa Whether a Corpora 
tion have accepted a new Charter or not, is 
commonly Matter of Evidence, not of Law, 
and Proof of an acting under it is Proof of 
an Acceprance. 

A new Charter was granted in Conſidera- Ca. K. B. 
tion of the Surrender of the old one; the #47» 253. 
old one was in Fact ſurrendered, but the 
Surrender was not inrolled, wherefore the 

new one was void: But the Members under 

both Charters being the ſame, what they did 

being warranted by the old Charter was 

holden good, 


By 


fn Introduftion to tb Law = 
mation as made at a — Time, and 
then upon Iſſue joined thereupon ſupport it, 
by proving that the Elections have been from 
about that Time agreeable to chat ſuppoſed 
By-Law. 


- Rex . Phi- But if the Charter direct the Ma or, Al- 


lips, Tr. 
1749. 


lar Perſons for uſurpin 


dermen, c. to be choſen out of the Bur- 
eſſes at large, a By - Law cannot reſtrain the 
lection, and order that the Mayor, Alder - 
men, c. ſhall be choſen out of the Com- 
mon Council or other ſeleck Number, for 
ſuch By-Law would not be adyantageous but 
prejudicial to the oration, as it would 
confine them in their Choice. "4 
Hitherto I have taken Notice only of ſuch 
Informations as are brought againſt particu- 
Offices, but this 
Sort of Information will lie like wiſe againſt 
Perſons or Corporations for uſurping Fran- 
chiſes. 0 of : 
Therefore where the Mayor and Common 
Council of Hertford took upon them to make 
Strangers free of the Corporation without 
being qualified according to the Charter, the 
Court ted an Information in Nature of 
a Quo Warranto againſt them, becaufe rhe in- 
__ 3 0 de xe had = other 
of remedying themſelves or of tryin 
the Right. Seil | 25 
So it will lie againſt a private Perſon, or 
againſt a Corporation, for holding a Market, 
or holding a Court Leet or other Court, or 
for exerciſing any other Franchiſe. And as 
the Defendant muſt in his Plea ſet out a Ti- 
te, it is neceſſary to obſerve in this Place 
what Franchiſes may be claimed by Preſerip- 
tion, and in what Caſe it is neceſſary to ſhew 
| | a Grant, 


ZS FZS Sgr. ge rw ' 
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a Grant, or an Allowance in Eyre, which is | 
Rae, 

It is laid down in PFoxley's Cafe, that What - 5 Co. 109. 
ever may be gained by Uſage without Mat- 9 Co. 24. 
ter of Record, may be elaimed by Preſerip-„ 
tion, ſuch as Waifs, Eſtrays, T whe for Trove, 
Se. Bur ſych Things as are not forfeited 
but by Matter of Record, as Felons Goods, 
cannot be proſcribed for. 

So a Man may preſcribe tenere placita, burSalk. 183, 4 
not to have Conuzance of Pleas ;, therefore 
if the Charter granting it be before Time of 
Memory, viz. before the 1 N. 1. tt cannot 
be pleaded ; but by the Statute de Duo Ware 
ranto you may lay an Ufage Time out of 
Mind, which ts an Argument of an ancient 
Grant, and ſhew the ance in Eyre. 

There is a Point of Law which ſometimes 
comes in Queſtion in Trials of this Sort of 
Informations, which therefore ought to be 
taken Notice of in this Place, and that is 
the Operation and Effect of a new Charter. 

If a Corporation refuſe a new Charter, it Comb. 316.. 
is void; but if they accept and put it in Ex- 
ecution, it is — Whether a Corpora- 
tion have accepted a new Charter or not, is 
commonly Matter of Evidence, not of Law, 
and Proof ef an acting under it is Proof of 
an Acceptance. | 

A new Charter was granted in Conſidera- Ca. K. B. 
tion of the Surrender of the old one; the #47" 253. 
old one was in Fact ſurrendered, but the 
Surrender was not inrolled, wherefore the 
new one was void: But the Members under 
both Charters being the ſame, what they did 
. warranted by the old Charter was 
hol en good. 


By 


300 
4 Co. 87. 
Ventr. 355. 


By accepting a new Charter, ting new 
Rights, þ— ring a new Name of 3 
poration, without a Surrender of their old 
Charter, the Corporation will not loſe any 
of their former Franchiſes. e d ee 
By Charter of H. 4. Norwich was made a 
County, and to have Sheriffs to be choſen 
by the Commonalty. Car. 2. by Charter 
confirmed their former Charter, but granted 
further that one Sheriff ſhould be choſen by 
the Mayor, Sheriffs and Aldermen: only ; 
per Holt Ch. Juſt. the King cannot reſume 
an Intereſt he has alrcady granted, unleſs the 
Grantees concur, the Corporation might 
have uſed this as a new Grant or Confirma- 
tion, but having made their Elections accord- 
ing to it, it is Evidence of their Conſent to 
accept it as a Grant. 8 


PART 


/ 
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. 
Containing ONE BOOK. 
of Traverſes and Probibitions. 


INTRODUCTION. 


N ERE ſtill remain two other Species 
of Suits which may be tried at Ni 
Prius, and which therefore fall within the 
Compaſs of this Treatiſe; and they are Tra- 


verſes of Inquiſitions of Office; and Prohi- 
bitions. 


C HA P- 


10 Co. 115. 


4 Co. 54. 


Ai Idtroduttion 16 the Law. 


CHAPTER L 
Of Traverſes. 


\HERE are two Sorts of Offices ; the 
one vells the Eftate and Poſſeſſtion of 
the Land, c. in the King where he had on- 
ly Right or Title before. The other is when 
the Eſtate is lawfully in the King before, 
but the Particularity of the Land does not 
appett of Record; fo that it may be put in 
Charge. The firſt of theſe is called the Of- 
fice of Intituling; the ſecond is called the 
— TURE. 

By the Common Law, wherever the King 
was in Poſſeſſion by virtue of the Inquiſition, 
the Subject was put to his Petition of Right, 
unleſs the Right of the Party appeared in the 
ifftion, and tkem at the Common Law 
de might have a munſtrams de droit; but where 
the Inquifition only intitled the King, and 
he was obliged te bring à Sc. Fa. agairift the 
Patty te feeover Poſſeſſion, there at Com- 
mon Law the Party might traverſe the King's 
Title, for there the King being in Nature of 
a Plaintiff, the Party in Poſſe 10n might by 
Prong put, him to prove the Title upon 
which he would recover. But where the 


King was in Poſſeſſion by virtue of the In- 


quiſition, there the Party that would get 
that Poſſeſſion from him was in Nature of a 
Plaintiff, and therefore had no Method to 
proceed in by way of Petition; for no Ac- 
count could lie againſt the King, becauſe no 
Writ could iſſue, as he could not command 
himſelf. N 
ut 
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But as this Suit by Petition was of great 
Delay 1 to the Party grieved, the 
Statutes of . 6. 14. 36 E. 3. c. * 
and 2 & 3 Ed. 6. c. 8. were made to enable 
the Subject to traverſe Inquiſitions, or other- 
wiſe to ſhow their Right. 
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Thus were Traverſes and monſtrans de droit 3 H. 7. 3: 


introduced in licu of Petitions. The only 
Difference between the one and the other is, 
that in a Traverſe the Title ſet up by the 
Party: is inconſiſtent with the King's Title 
found by the Inquiſition, which he therefore 
muſt traverſe; in a monſtirans de droit he con- 


feſſes and ayoids the King's Title. But in Stamford 


both Caſes he muſt make a Title in himſelf, Prerog. C. ac. 
and if he cannot prove his Fitle to be true, *: 65. 


although he be able to prove that the King's 


Title is not good, it will not ſerve him. But Salk. 445. 


in Traverſes at Common Law the Party is in 
nature of a Defendant, and therefore need 
not ſet up any Title in himſelf. 

The d of proceeding at Common 
Law: by Petition was, that the King's Title 
being found by Inquiſition, the Party peti- 
tioned to have an I of Office to inquire 
into his: Title; if his Title was found by 
ſuch Office, then he came into Court and 
trayerſed the King's Title: So that the Re- 
cord _ by fetting out the firſt Inquiſiti- 
on found for the King, after that the Return 
of the Inquiſition taken upon the Petition, 
and then went on with er modo ad hunc diem 
vents, and ſo traverſed the King's Title. In 
Conformity to theſe Proceedings at Common 
Law, the Traverſe and monftrans de droit gi- 
ven by the Statute begin by ſtating the In- 


quiſition, and then go on © er modo ad hunc 


diem vrnit, c.“ 
| (Note; 
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| (Note; the only Difference between the 
leading in a Traverfe and monſtrans de droit 
P / gt 
is, that one is pro placito dicit, the other pro 
placito et monſtratione juris dicit.) V3 
Rex v. Ro- And from this Manner of pleading, ſome 
berts, E. have conſidered the Party traverſing as De- 
278. 38. ſendant; but when it is conſidered that this 
Sr. 1205. FTraverſe comes in lieu of the Petition at 
Common Law, and that it does not ſuſpend 
the veſting in the King by the Inquiſition, 
and that the Judgment for the Party is an 
amoveas manum, and the Judgment againſt 
8alk. 448. him a Ni capiat, it ſeems clear he ought to 
4H. 6. 1a be deemed à Plaintiff, and as ſuch is capable 
of being nonſuited. 1 
Trem. P. C. Theſe Proceedings are in the Petty Bag- 
652. Office, and. the Record is. brought from 
thence into the King's Bench by the Chan- 
cellor; in order that it may be tried. L 
Sir J. Cuit's It is not clear, that a Perfon found by In- 
Caſe,Ley 86. quiſition to be a Lunatic or Ideot, can him- 
1 _” ſelf traverſe the Inquiſition; however it is 
Str. J. Kna- certain, that ſuch Traverſe will not fuſpend 
pers Caſe, the Grant of | the Cuſtody thereof. The 
10 An. Practice has always been tor the Party to 
petition the Chancellor for Leave to traverſe, 
and then the Chancellor will upon proper 
Grounds give ſuch Leave, and ſuſpend the 
| Grant of the Cuſtody in the mean time. 
Rex v. Ro- And it is not uncommon to grant ſuch 
derts, 4 Nov. Leave upon Terms, ſuch: as upon Condition 
en that ſome third Perſon, who claims under 
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Canc, , 
Conveyances from the Party, will agree to l 
be bound by the Event of the Travers. And nc 
this is much for the Advantage of ſuch rhird Da 
Perſon, ſor though he would be entitled to C 
come in and traverſe the Inquiſition: pro in- Pa 
tereſſe ſuo, yet he mult do that, at. his own D. 


Fxpence; 
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Expence; whereas where Leave is given for 
i erte to traverſe, the Expence mult be 
7 0 out of his Eſtate; beſides it comes with 

8 Feine before the Jury when the 
Chancellor ſo far countenances the Traverſe, 
as upon Inſpection and Enq ry, fo give Leave 
for it to he garried on at the Expence of the 
. againſt whom the Inquiſition has been 


ound. or 3 abit - | 
But beſide theſe Inquiſitions of Office in 
"which the King ig concerned, there are o- 
thers which qpay lik wiſe be traverſed by the 
Parties intereſted; ſuch is the Inquiſition ta- 
ken on the Writ of Neft anter, which is given 
by Weſtminſten 2. c. 26. where any one hay- 2 Inf: 
ing a Right to approve Waſte Ground makes 
a Hedge or a Ditch, and it is thrown down 
in the Night- time, the neighbouring Vills 
ſhall make It good at their own Expence, in 
caſe they do not indict ſuch as are guilty, and 
for that Purpoſe this Writ, commands the 
Sheriff to inquire into the Truth of the Fact, 
and who did it; and if the Jury return that 
they are ignorant who did it, the Return be- 
ing filed in the Crown-Office, there goes 
out a Writ of Equiry of Damages arid Di/f- 
triuggs to the Sheriff, to diſtrain the n@gh- 
bouring Vills to make new Hedges and 
Ditches at their own, Expence, and allo rg 
reſtore the Damages, and upon this Diſtring- 
a; the Defendants may came in and traverſe 
the Fact of the Inquiſition, or they may 
lead that ſome of the Offenders have been 
ndicted, or traverſe that the Party ſuſtained 
Damages to the Sum found: But in other L. ate; 
Caſes of Writs of Enquiry of Damages the 217. 
Party cannot traverſe the Quantum of the 
Damages found, becauſe he has confeſſed 
3 himſelf 
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1 . 2þ 
I. Frtrotutties in bh w 
himſelf liable by letting Judgment go againſt 
him; — may give vide 7 the 
Writ of Enquiry, becauſe he is before the 
Court; but in this Caſe the Writ of En- 
quiry is founded upon the Return of the firſt 
Inquiſition, and the Parties are never before 
the Court till they are ſo brought by the 
Diſtringas, therefore have had no previous 
Opportunity of controverting the Matter. 
F ack 1 
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HE Courts of #eftminfter-Hall, having 
I a general Superintendancy over all other 
Courts, will grant a Prohibition to ſtay the 
Proceedings of an inferior Court either pro 
Aefectu juriſdiftionis, pro Sefeftu' triationis, or 
for proceeding as the Law of the Land does 
not warrant: And if the Judge or Party pro- 
ceed, notwithſtanding the Prohibition, an 
Attachment may be had againſt him, or an 

Action upon the Caſmmme. 
hen à Prohibition is moved for, the 
Method is for the Party to file a Suggeſtion 
in Court, ſtating the Proceedings that have 
been had in the Court below, and then ſug - 
2 peſting the Reaſon why he prays the Prohi- 
Hob. 67. bition; upon this the Court grants a Rule 
for the other Party to ſhew Cauſe why 2 
. Writ of Prohibition ſhould not iffuc, and if 
it appear to the Court that the Surmiſe is 
not true, or not clearly ſufficient to ground 
the Prohibition upon, they will deny it; o- 
therwiſe they will make the Rule 9 gr 
10 or 
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© 4. 


for the Pre and if the Matter be 
doubtful, they wil 
clare in Prohibition. 


order the Party to de- 


When the Court inclines to goon the Mo- Rex v. Epiſc. 
tion for a Prohibition, the De | 

fort of Right to inſiſt, that the Plaintiff ſhall 30 G. 2. 
declare; Where =o 
gainſt the Motion, the Plaintiff has no ſuch 


endant has a Ely, Mic. 


ut where the Court inclines a- 


light, for there might be Judgment by de- 


fault, and the Court be obliged to prohibit 


againſt their own Opinion; and it is no In- 


jury to the Plaintiff as he may apply to ano- 


Note; Where the Party is ordered to de- The Dean 
clare in Prohibition, he ought not to take and * 
out the Writ, but ſerving the other Side N -% 
with a Rule is ſufficient; and if in that Suit? 
he obtain Judgment, the Judgment is feet 
prabibitio, othetwile it is quod eat. conſultatios 
therefore if the Party be excommunicated, 
the mandatory Part of the Writ to aſſoil the 
Party 1s not to be obeyed till after Trial had. 
In Caſes of Tythe and ſuch ſort of Matters 
where many Things are in Controverſy, it is 


very frequent to order the Prohibition to 


ſtand as to part, and a Conſultation to go as 


to other Part. 1 a 
Where an Iſſue is joined on a Declaration Carter and 
in Prohibition, if the Jury find a Verdict for Leeds, Mic. 
the Plaintiff, yet they ſhall give no more * ©: 2. 
than 15. Damages, for it is in nature of an 
Iſſue to inform the Conſcience of the Court; 
bur after he has had Judgment, quod fet pro- 
bibitio, he may bring his Action upon the 
Caſe, and recover the Damages he has ſuſ- 
tained, 4 | | 

A Prohibition pro defedu juriſdiftionis is 
granted as well X« the inferior Court has 

X 2 a Juriſ- 
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A a JuriſdiBtion, bur exceeds i it, as where it 
Tariſdi&ion at all; for' if the Judge of 
fle inferior Court do not act agreeab e to 
the Power he has, it is the fame as if he had 
no Juriſqiction, therefore? thou: gh the Court 
4. not intermeddle with the 1 
ons of Viſitors, but preſume they have done 
Fight while Un keep within their viſitatorial 
Mn ad i 1 It, or 5 not rl 
Biſhop of a T ar W 
Gloceſter, © 9 — ee, © of 


Tr. 24 G. 2. T. , - - 
3 Note; 1 See is no defectus juriſdic 


Bradley, E. * but only triationis, the Defendant muſt 
248. 2. ood it below, and have his Plea diſallowed 

he can be entitled to a Prohibition. 
, I co the t hed Cauſe for 'which Prohibi- 
tions are Bl: 'the Rule i is that where 
The rene Court Yrocceds i in a Mat- 
ter He 1 Hi if th proceed i in their 
ON ey h that is different from 

_- thi ' e Coriiion Law; no Prohibition lies; as 
te of Wills if they refuſe one Wit- 
tif the) have Cc ufatice of the ori- 
gia LIEN 90 0 Incident ha en which 
of Hal Cc . — ör triable at Com- 
Box La 2 the "muſt | try it as the Common 
Yelv. 92, Law would; as in 4 Suit for 4 Legacy, if 
the Defendant Hebe a Releaſe or Payment, 
they muſt admit the Evidence of one Wit- 
ge, but if they admit the Proof, they are 
to judge whether he be credible or not; 
Salk. 547. Therefore if they determine 5 b his Evi- 
— * the Party has r no Reme ly | but by Ap- 

_-* "© 

. Note; Where a Perſon is ſued i in the Ec- 
clefiaſtical Court for a' Seat in the Church, 
if he would obtain a Prohibition and ouſt the 
Ordinary of Juriſdiction, he muſt ſhew ar | 
121 1 nnen a egal 
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a legal Title as c_ be tried in the > rag 
ſiaſtical Court, * only he | Er 
ſcription, and Preſeripti chiCaſe 
be no-otherwiſe proved than by — Re- 


rs; therefore in a Declaration 0 rohi- 
Fees. tit the Plaintiff regularly ought to ſet 


out a Cuſtom of r ng; but if - 0 not, 
if the Deſer gage do e be Mos 


trial, it w aide 55 dle Pen for 
the ami bete not 8. haye a Verdict, 


unleſs he prove a Cuſtom to repair. 3 
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1 Teh Fea = taken Notice — Fi 


and the various Defences to be made in ſuch 
Actions; as alſd the Evidence neceſſary to 
ſupport the ſame, it will be proper now to 
conſider the Theory of Evidence in general, 
and to lay down ſuch Rules as are equally 
- | mg in all Cauſes, In purſuing this 
I have made great Uſe of Lord 

Chief 1 * Gilbert's Treatiſe on the ſame 
Subj ect: However have endeavour'd to new 
—— 5 it in ſuch Manner as to render it moro 


Evidence is two-fold, 


! 
1. Written. 
2. Not written. 


Written Evidence is 


1. Public. 
2. Private. 


he Aa to public; and that is likewiſe two- 


1. Records. 
2, Matters of an inferior Nature. 


RECORDS 


ſeveral Actions which may be brought, 
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giflature — 5 the Memorial $. 5 — 
1 alle and are e. beyond all * 

of Contradiction; for there, can be no 
greater Demonſtration in 4 Court of Juſtice 
pl to o appeal to-its own, Tranſattions. ....... 
Sort of Records are Acts of 19 

hoe. 275 are the Memorials of the Le- 
giſlature, and there ad are the. heſt and 

moſt D Proo er rela 

5 are ale 


to the Ki dom i in and they 
general 200. or 285 the. Concerns ,o 
gs Perſons, and are thence. Alle Fe 


an 


28475 eneral 125 o Arlen is taken No- 
| e es an wit out be⸗ 
i Feld 45a Partien is not taken 
qtice of without being ſhewed ; for the 
Ger cannot zur 2 of particular I 53 which 
not congern, the, whole. Kingdom, unleſs 
t Law. be bie to,:the. Court : Fe 
they "pi obliged by their 1 judge br 
rs coming before chem ſecundum Le- 
1 and therefore they 
fa SG to:take Notice of 
ir is not Lex An- 
aring to 5 whole ! Kingdom; 
10 Go Lam 19 like. all, other private Matters, 


9 * 


. be brought before hem to judge 


| 25 £ __ | 
But a private 48's f Parliament, or any o: Hob. 227. 


ther rivatc Recor "= be brought before Cr. J. 112 + 


the Jury, if it relate to the Iſſue in ueſtion, 

though. it be not pleaded; for the Jury are 

to fad the Truth of the Fact in Queſtion, 

according to the Evidence brought before 

them a en the private Act do 
4 


evince 


"I. — + An Talrotuftion to the Law 
eyince the Truth of the Matter in Queſtion, 
It is as proper Evidence to the Jury 4s any 
Record, or any other Evidence Whiteher, 
Nay, fince ſuch Records are moft 1 
ad is the moff proper Sort of Evidence, 
"Dy. 129. ment cannot be 'given in Leidener to. the 
Grand Jury, which was not giyen in Eri 
dence to the Petit 1 9 1 for fincr on the At- 
taint tho formet er PPS bu jones is . 
on, and the to nifſhed for the 
Iniquity of ba it ebenes of 9 
ſequence, that b more ches 
ven than was offered to the Perit 
they could not n—— y Diſcerament pot 
ö | upon the Eeidener off ont” es 
F otight'nor' to be called in e pan dit: 
| 5 Bun ee "oY may be geit f 
| 5 ut a Statu Ta 
* Evidence to the Grand Jury in an Arttinr 
—4 brit 57 not offers "it 8 
1 Pc ; becauſe” of 
n with lives! _ 19 80 ſupß fea 
1 Ne oer and by Ree, 
Jury ! in their DBreiGay! Wert * oh 
ftand it, other wife hy” *ro' Have 
2 bat SE e ; 
when t e upon 
of the whole — 5 they db at their” Peril 
rake upon themſelves tlie underſtandin ' of . 
the Law: And if the Fetip Jury have judp 1 
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Wioeithout being appriſed of the general Law ve 
5 the Kingdom, as they oupht to ez. yer 81 
1 be offered "tb khr W: 
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No dne Biſtinseion ber weéen à generil 4 Co. 76. 
9 # patticular Lad is this; whatever con- 
terhis the Kirigd6th iu eneral is a general 
Law's Whatever x particular Spe- 
cies of Men, or ſome Individuals, is parti: 
7 cular Law. „ a 
From this Deftition N is om dhie the Hob. 227. 
ſame” Eaw may be both genei and particu- 
rin . Parts; Ex gr. 3 Jac. 1. ag lian 
— Tgs — ener in diſabling: them to 
nd Clauſe giving rheir — 
— oo th the Univerſities is parrieular,” and 
— * pleaded or foun® f. 
A Law which concerns the King is a 
neral Law, becauſe he is the Head and . | . 
on of ire Common Welch.” A Law that 
cofleerns All Lords 4 general Law; becauſe 
it Concerts tlic whole P o6perty of the Kirig 
dom, it Being all er under Lords medi- 
ac of Mediate. But a Law that concerns 
otily che 1 or Zords Spiritual, is a 
Becauſe ir relates to no more 
datt 6 6 0 Pelfoh?'# 28 f 2 Euw make 
them lrable to ſuch ae ſueh Proceſs. Vet 
ect if a Law related to che Body of che 
Peerk gez e vduld be det med a goon Law 


for 20 den they 4 ere rhe of he Legiſlature, 
TIRING 


Wat relates rs A Oles in general is 
# getitfal Law, becauſe id concerns the uni- 
verſal Kuminikratiot of Juſtice 5 as that no 
Sheriff or other Ofice? ſhould take à Re- 
wird for Ris Office. Butt if if relate + — 
particular Officers, 4s to Sheriffs, (23 N 
to.) ir is a articular Taw. 8 0 

ms felites co al} Spiritual Petfoi is @ - 

Law, inafmuck as the Religion of 


the 


Saxby v. Kir- 
kus, Hil. 27 Law 
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l 1 ,ncerament of 


XY 13 Elz; 10. 


Kin — of 21 
18 F ut hat relates to one Set of 
1 piritual Perſons is 


Part 1 abe 1 El. 
af; Biſhops, Leaſe, ug; 
An Act that comptehends all, Trades is 


PE —_ becauſe it relates: to Traffic in ge- 


neral: But an Act that relates Wo; Grocers 
or Butchers is particular. 


If the Matter of a Law * ever 90 ul 
yer af it gg gl. to all, it is a general 

aw-: But a Law, Teling co ſome Countics 
or Pariſhes 1 is ſpecial... 


it be r alarl : 1 8 private 
ill not Fange Notice of unleſs it 


G. 2. K. B. he — yet it will be otherwiſe in Caſe 


one: BOS 


| he Sher 
| n the I mu 


but that the 


ther 


ſuch Private: Law be regognized by. a public 
the. ; hp 6:6. 10. relative to 
; 2 Law, yet 4 & 
heriff to aſſign ſu 
e Norice of the 
Law that enables him to e eh N | 
But there are ſome Caſes in w hich. public 
as well as private e Fl to be;plead- 
ed, and that is 8 4 i On e 75 ns 
7 Con- 


Ace a Ly png 1 
| ion of the, Law, is; olemn 
cperſe ullitjes, 
are voi 


Contradts. ſhall be 
rar gay or wow Ser ad ve Rei = | 


of thaCoatrudtivg ariſes from this 
expounding Starutes, 2 


1 


2 quis. Os 2 


vunciare Juri pro ſe intr 70 1 Fo N 
Contracts were 9 

lities, what Rule mille lad de, and 
Party muſt receive 


Would or not.“ 
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pa rty may dear to take the Benefit of 
e on of this Conſtruction 
is, that as what ſhall. conſtitute the Solem- 
nities of a Contract is Matter of Law, ſo it is 
Matter of Law how thefe Solemnities ougbt 
to be defeared and deſtroyed.” And in- 
aſmuch as it is Matter of Law by what So- 
lemnities a Contract is to be conſtituted, 
therefore, when any Action is founded upon 
any ſolemn Contract, that Contract ought 
to 8 to the Court; now it were 
repoſterous'that the Law ſhould require the 
0 be offered to the Court, that it 
. to be legally, made; and that. it 
ſhould not require it to be offered to the 
Court how it is defeated: Both certainly 
muſt be determined by the ſame Judicature. 
Therefore you cannot give the Act of Eliz. 4 Co. 117. 


| | h S general Law, but 
i ought 9, be Kere d rhe ee of 
Sheriffs Bon 


Dy the Statute 2 Inf. 336. 
nſtrued only to KN. 


SS 2 


er 
Statute, that exempts or diſcharges the De- 
fendant from the Penalty, this ought. to be 
pleaded, and cannot be given in Evidence on 
the general Iſſue; for the general Iſſue is 
but a. Denial of the Plainti T's Declaration, 
and the Plaintiff has proved him guilty; when 
he has proved him within the Law upon 
which he has founded his Declaration ; ſo 
chat the Plaintiff has performed what he has 


under» 


1 v_” — AAS as. Ad _ 


* 
* 


- 6 
3 


Jones 320. 
2 R. A. 68. 


in Introddetion 10 the LW 


undertaken : But if the Defendant would ex 
empt himſelf from the Charge, he ſhould not 


have denied the Declaration, bur have ſhewn 


the Law that diſcharges him. 

Another Difference is taken between 
where the Proviſo in a Statute is Matter of 
Fact, and where it is Matter of Law. 

For where it is mere Matte? 6f Fact it 
may be given in Evidence; as if an Action 
of Debt be brought againſt 4 ſpiritual Per. 
ſon for taking a Farm, and the Defendant 
plead guad non habuit nie tenuit ad firmam con- 
8 am Statuti: The Defendant may give 
vidence rhar it was for the Maintenance 
— his Houſe, according to the Proviſo in 
the Starute. But om 6 Information on F 


El. 6. c. q. for ingroflitip, the Defendant can- 
not upon the general Iffue give in Evidence 
4 Licence of thres Juſtices according to the 
Proviſo; becaiiſe whether there be a ſuffi- 
cient Aurhority given is Matter of Law, and 
therefore cannot be given in Evidence, but 
muſt be pleaded: © 

A ſaving Proviſo may be given in Evi- 
dence on the general Hye, becauſe if the 
Party be within the Proviſo, he is not ilty 
on the Body of the A on which the ction 
1s founded. 

Of general Acts of Parliatmens the he printed 
Statute Book is Evidence: at the 


POE Statutes are perfect a autllentic 
Copies of the Records themſelves; but BY 

Perſon is ſuppoſed to kndw' the "Law, 

therefore the printed Statutes are 585 1 - 

be Evidence, Werte they are the 

that which is ſuppoſed to be Togo in every 


ut 


N n already. 
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But in private Acts of Parliament the print- 
ed Statute Book is not Evidence, though re- 
duced into the ſame Volume with the general 
Statutes: But the ought to have a 
Copy compared with the Parliament Roll; 
for they are not conſidered as already lodged 

in the Minds of the People. 

However a private Act of Parliament in C. K. . 

rint that concerns a whole Country, as the 216. 

Act of Bedford Levels, for rebuilding Tiver- 
ton, &c. may be given in Evidence without 
comparing it with the Record. And theſe Goodright 
2 are the rather admitted, becauſe they nd Skinner, 


ome Authority from being printed by * f. G. 2. 


che King's Printer; and beſides, from the 
Notoriety of the Subject of them they are 
ſuppoſed not to be wholly unknown. And 
for this Reaſon printed Copies of other 
Things of as public a Nature have been ad- 
mitted in Evidence without being compared 
with the Original; as the printed Proclama- Ca. K. B. 
tion for a Peace was admitted to be read with- 216. 

out being examined by the Record in Chan- 


cry. . * 
3 Thing is the Copies of all other 
Records; for they, being 1 hings to which 
every Man has a Right to have Recourſe, 
cannot be transferred from Place to Place to 
ſerve a private Purpoſe, and therefore the 
Copies of them muſt be allowed in Evidence; 
a true Copy being the beſt Evidence you can 
have. But a Copy of a Copy is no Evidence, 
for the Rule demands the beſt Evidence the 
Nature of the Thing admits, and the further 
off any Thing lies from the firſt, original 
Truth, the weaker muſt be the Evidence ; 
beſides there muſt be a Chaſm in the Foot z 
or 


Copy. 


x FIR * . * * * * 1 e * 
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for it cannot appear that the firſt was a true 
Now theſe Copies. are two-fold ; under 
Seal, and not under. —_— 3 
Firſt, under Seal, and they are called Fx. 
emplifications, and are of better Credit than 


any ſworn Copy; for the Courts of Juſtice, 
1 8 their Seals to the Copy, are ſup- 


poſe Feile To. 5 
exact and critical in their Examination, than 


more capable to examine, and more 


* 


another Perſon is or can be. 


Exemplifications are two · fold ; under the 
broad Seal, and under the Seal of the Court. 


Firſt, under the broad Seal; and ſuch Ex- 
emplifications are of themſelves Records of 
the greateſt Validity, and to which the Jury 


ought to give Credit under the Penalty of 


an Attaint. 3 | _ 
W hen a Record is exemplified under the 


broad Seal, it muſt either be a Record of the 


Court of Chancery, or be ſent for into the 


Court of Chancery by Certiorari, which is the 
Center of all the Courts, and from thence 


2 R. A. 678. 


the Subject receives a Copy under the At- 
teſtation of the great Sell. 

If Letters Patent be given in Evidence, in 
which it is recited that a certain Office was 
before granted to J. S. and that 7. S. ſur- 
rendered it to the King, who accepted the 
fame, and granted it to J. D. this is not enough 
to avoid the Title of J. S. but the Record 
of the Surrender muſt be ſhewn, or a true 
Copy of it, for the Recital of ſuch Surren- 


der is not the beſt Evidence the Nature of 


- the Thing will admit; and ir would be of 


dangerous Conſequence, if by ſuch Sort of 
Suggeſtion a Man's Title might be ayoided. 
| But 


„ „ a Anas „ „ „ «Xt ww G©o& mem wnmn 
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But if Letters Patent were given in Evi- 2 R. A. 681. 

dence whereby, in Conſideration of the Sur- 

render of former Letters Patent, the King 

grants a particular Eftate to the Party; this 

would be good Proof of a Surrender, for 

the taking of an Eſtate by the ſecond Let- 

ters Patent. is itſelf a Surrender, of the firſt: 

Now the ſecond Letters Patent are the beſt 

Proof of the taking ſuch Eſtate; and then 

the Surrender is by Operation and Conſtruc- 
tion of Law. And in the Caſe firſt put, if Vent. 170. 
the Defendant will take Advantage of the | 

Recital of a former. Grant as Proof of ſuch 

former Grant, he will be bound by the Re- 

cital of the Surrender; for if he will take 

any Advantage of the Recital, he muſt ad- 

mit the whole; but if he produce the for- 

mer Patent, that will put the Plaintiff to 

produce the Surrender. So, if Letters Patent 2 Lev. 108. 

recite a former Grant to another, and grant 

the Office to commence from the Determin- 

ation thereof; the Party claiming "the the 


ſecond muſt produce a Copy of the firſt 
Grant, that the Court may ſee that it ds de- 
termined; for there can be no other Proof 
of the Determination'of rhe Grant but the 
Grant itſelf; though perhaps in ſuch Caſe, 
if the Recital were, that it was determined, 
the whole Recital would be taken together. 
Nothing but Records exemplified under 
the Broad Seal may be admitted in Evi- 
dence, for theſe being preſerved by the pro- 
per Officer of every Court from all Razure 
and Corruption, are ſuppoſed to be ſo fair 
| and unblotted, that there can be no Danger 
in the Exemplification. But the Exemplifi- 
cation of Deeds under the Broad Seal cannot 
| be admitted in Evidence; for they being * 
Rt : 


* 


3 Inf. 173. 


An ſurroduttimm to the La 


. . 


the Cuſtody of the Party, and not of the 
Law, are ſübject to Razures and Interlinea- 
tions, and therefore ought to be Produced 
themſelves, as the beſt Eyidence of the Con- 


tract. . 

When any Record is exemplified, the 
whole muſt be exemplified, for the Con- 
ſtruction muſt be taken from a View. of the 
whole taken rogether: | However this Rule 
is to be taken with forme 


© 


ſtriction, 35 will 


appear by What is after faid concerning the 
g o ſworn Copies of fuch Records in, 


win 

,vidence. F 
Secondly, The ſecond Sort of Copies un- 
der Seal are Exemplifications under the Seal 
of the Court, and they are of higher Credit 
than a ſworn Copy, for the Reaſons former- 
ly mentioned; for ſuch Exemplifications can 
only he of the Records of the Court, under 
whoſe Seal they are exemplified, 
The fecond Sort of Copies are thoſe, that 
are nar under Seal, and they are likewiſe 
two-fold, 1. Sworn Copies. 2. Office Cor 

les. | 3 
f Fut Sworn Copies: Theſe muſt be of 
the R 


ecords hrought into Court in Egger 
ment, and not of i Judg ent in Paper fign- 
ed by the Maſter, tl ough upon ſuch Judg- 
ment you may take out Execution; for it 
does not become a permanent Matter, till it 
be deliyered into Court, and is there fixed 
as a Roll of the Cour and, until it become 

* 


a Roll of the Court, it is trans ferrable any 


where, and fo does not come under the Rea- 


fon of the Law that permits the giving of 2 


1 Mod. 117. Copy in Evidence. 


Salk. 285. 


Where a Record is loſt, a Copy of it may 
be admitted without ſwearing it a true Copy; 
| l | or 


— 
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for. the Record is in the Cuſtody of the 
Law, and therefore, if loſt, there ought to 
be no Injury ariſing to the Party's Right, 
and conſequently the Copy muſt be admitted 
without ſweating any Examination of it, 
ſince there is nothing with which it can be 
compared. But in ſuch Caſes the Inſtru- 
ment muſt be according to the Rule requir- 
ed by the Civil Law, vetuſtate temporis aut Corvin. Dig. 
judiciaria cognitione roboraa. 292. 
So the Sp of a Decree of Tythe in Lon- 1 Vent. 257. 
don has often Fein given in Evidence with- 
out proving it a true Copy, becauſe the 
Original is loſt, | 
80 the Copy of a Recovery of Lands in Ibia; 
ancient Demeſne was given in Evidence 
where the Original was loſt, and Poſſeſſion 
had gone long Time according to the Re- 
covery. _ Se en 
When a Man gives in Evidence a ſworm 3 Inſ. 173. 
Copy of a Record, he muſt give the Copy 
of the whole Record in Evidence, for the 
precedent or ſubſequent Words or Sentence 
may vary the whole Senſe and Import of the 
Thing 83 and give it quite another 
Face. However this Rule admits of ſome 
Exceptions. In Caſes of Inquiſitions poſ 
mortem, and ſuch private Offices, you cannot Per Hardy. 
read the Return without alſo reading the Sund in Sir 
Commiſſion; but in Caſes of more general 3 
Concern, ſuch as the Miniſter's Return to : 
the Commiſſion in H. 8.'s Time to inquire 
into the Value of Livings, it would be of 
ill Conſequence to oblige the Parties to take 
Copies of the whole Record, and the Com- 
miſſion is a Thing of ſuch public Notoriety 
that it requires no Proof. 1 

Y Secondly, 


4 - = 
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Fine, 
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Secondly, An Office- Copy. Here a Dif. 


ference is to be taken between a Copy au- 
thenticated by a Perſon truſted for that Pur- 
poſe, for there that Copy is Evidence with- 


out Proof; and a Copy given out by an Of. 
ficer of the Court, who is not truſted for 


that Purpoſe, which is not Evidence with- 


odut proving it actually examined. 


The Reaſon of the Difference is, that 


8 where the Law has appointed any Perſon for 
any Purpoſe, the Law muſt truſt him as far 


as he acts under its Authority; therefore the 


Chirograph of a Fine is Evidence of ſuch 

8 the Chirographer is appointed 
to give out Copies of the Agreements be- 
2 the Parties that are lodged of Re- 
„„ 


So where the Deed is inrolled, the In- 


dorſement of the Inrolment is Evidence 
without further Proof of the Deed, becauſe 
the Officer is intruſted to authenticate ſuch 


| Deed by Inrolment; but if the Officer of the 


Court make out a Copy, when he is not in- 
truſted to that Purpoſe, they ought to prove 
it examined, becauſe being no Part of his 
Office, he 1s but a private Man, and a pri- 


vate Man's mere Writing ought not to be 


credited without an Oath. Therefore it is 
not enough to give in Evidence a Copy of 2 


Judgment, though it be examined by the 
Clerk of the Treaſury, becauſe it is no Part 
of the neceſſary Office of ſuch Clerk, for he 
is only intruſted to keep the Records for the 
Benefit of all Mens Peruſal, and not to make 
out Copies of them. So if the Deed inroll- 
ed be loſt, and the Clerk of the Peace make 
out a Copy of the Inrolment, that is no Evi- 
dence n proving it examined; _— 

rac 


Py 
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the Clerk is intruſted to authenticate: the 
Deed itſelf by Inrolment, and not to give 
our Copies of the Inrolment. 24440571 
The Office Copies of Depoſitions are Evi- 
dence in Chancery, but not at Common 
Law without Examination with the Roll; 
for though that Court have, for their own 
Convenience, impowered their Officers to 
make out ſuch Copies as ſnould be Evidence; 
yet the particular Rules of their Courts are 
not taken Notice of by the Courts of Com- 
mon Law, and therefore they are not Evi- _ 
dence in thoſe Court. 40 
Where the Fine is to be proved with Chettle and 
Proclamations (as it muſt be to bar a Stran- Found. P. 
ger) the Proclamations muſt be examined *79% 
with the Roll, for the Chirographer is au- 
thorized by the Common Law to make out 
Copies to the Parties of the Fine itſelf, yet Allen's Caſe, 
is not appointed by the Statute to copy the 13 Car. 1. 
Proclamations, and therefore his Indorſement 5%. 8 
on the Back of the Fine is not binding. 
Having thus ſhewed how the Record is 
to be given in Evidence by 3 a 
Copy; we muſt next inquire in what Man- 
ner, and in what Caſe they ought to be Evi- 


7 


dence. - - A | 5 Yes 
1. It is regularly true, that where the 
| Record is pleaded and appears in the Allega- 
tions, it muſt be tried by the Court on the 


| Iſſue of Nul tiel Record, and in ſuch Caſe the 
p Record itſelf muſt be produced, in caſe it be 
© a Record of the ſame Court; and in caſe it 
e be a Record of another Court, then an Ex- 
- emplification of it muſt be brought in /ub 
c pede Figilli- But to this there is this Excepti- 
on, that where the Record is Inducement 
e and not the Giſt of the Action, there it is 


c * 2 not 


in Iitroduftion to the Law © 
not traverſable, but muſt be given in Evi- 
dence on the Proof of the Declaration; for 
nothing can be of itſelf traverſable that does 
not make a full End of the Matter, and it 
cannot make a full End of the Matter, if 
Fact be joined with it; in ſuch Caſe there- 
fore the Iſſue muſt be upon the Fact and 
tried by a Jury, and the Record may be gi- 


ven in Evidence to ſupport the Fact; and 


1 Mod. 117. 


* . 
£.+ 00 
* : 


whenever a Record is offered to a Jury, any 
of the afore- mentioned Copies are Evidence. 
2. As to Recoveries and Judgments. A 
Præcipe doth not lie againſt 'a Perſon that is 


not ſeiſed of the Freedold; therefore when 


you ſhew a Recovery, you muſt prove Seiſin 
in the Tenant to the Præcipe: However, in 


an ancient Recovery, Seiſin will be pre- 
ſumed, eſpecially where Poſſeſſion has gone 


aaaagrecable to it ever ſince; for that fortifies 
dhe Preſumption, that every Thing is right- 


tranſacted; but in a modern Recovery the 


| Seiſin muſt be , roved, becauſe from the 


: 2 R. A. 395. 
Moor 256. 


Recency of the Fact it is caſy to be done, 
and the Preſumption is not in ſuch Caſe 
2 fortified by the ſubſequent Poſſeſſion. 
If there be a Tenant for Life, Remainder 
in Tail, and they join in a common Recove- 
y with ſingle Voucher, this will not bar 
e Tail; becauſe the Præcipe is brought a- 
gainſt both as joint Tenants, and he in Re- 
mainder has no immediate Eſtate of Freehold, 
and a remainder Man is not bound by a Re- 
covery had againſt Tenant for Life, unleſs 
he come in upon the Aid Prayer, or as 
Vouchee upon a double Voucher; for where 
any Perſon is properly in Court and does nor 
defend his Title, he is barred the ſame as if 
he had no Title at all; and when 7 & 
| Al 
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Tail is barred for want of Title, the. Iſſue 
ean neyer after recover in a ff.. 
©By 14 C. 2. 6 20. It is ena&ted; That all 
common Recoyeries ſuffered or to be ſuffer* 
ed without any. Surrender of the Leaſes for. 

Life, ſhall be valid. Provided it ſhall not 
extend to make any Recovery valid, unleſs 
the Perſon, intitled to the firſt” Eſtate at 


Life, or other greater Eſtate, have or ſhall 
convey, or join in conveying, an Eſtate for 
Life at leaf to the Tenzat to the Precipe. 
And by the ſame Act, where any Perſon has 
or ſhall purchaſe for a valuable Conſideration 
any Eſtate, whereof a Recovery was neceſ- 
ſary, ro complete the Title, "ſuch Perſon, 
and all claiming under him, having been in 
Poſſeſſion from the Time of ſuch Purchaſe, _ 
ſhall and may, after the End of Twenty Þ ©* 
Years from tie Time of ſuch Purchaſe, pro- 
duce in Evidence the Deed thaking a Tenant 
to the Precipe, and declaring the Uſes; and 
the Deed ſo produced (the Execution there- 
of being duly, proved) ſhall be deemed ſuffin 
cient Evidence, that ſuch Recovery was 
duly ſuffered, in Caſe no Record can be found 

of ſuch Recovery, or the ſame ſhould ap- 
pear not regularly entered : Provided, that 

the Perſon making ſuch Deed had a ſuffici- 
ent Eſtate and Power to make a Tenant to 
the Precipe, and to ſuffer ſuch common Re- 
covery. It is further Enacted, That every 
common Recovery ſuffered, or to be ſuffer- 
ed ſhall, after the Expiration of Twent 
Vears, be deemed valid ; if it appear upo 
the Face of ſuch Irc that there Was a 
Tenant to the Writ, and if the Perſons join- 
ing in ſuch Recovery had à ſufficient Eſtate 
or Power to ſuffer the ſame, notwithſtand- 

0 = 1 4 * ef 119 ing 
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ing the Decd to make 4 Tefant to fach 
Vrit ſhall be loſt, It is further Enacted, 
That every Recoyery ſball be deemed valid, 
notwithſtanding. the Fine or Deed making a 
Tenant to fuck Writ ſhall: be levied or exe 
cuted after the Time of the Judgment wen, 
and the Award of Seiſin; provided the 
ſame appear to be levied or executed before 

the End of the Term in Which ſuch Reco- 

N was ſuffered; and rhe Perſons joining 

in ſuch Recovery had a ſufficient Eſtate an 
Power to ſuffer the ſame... 
Though regularly, no Recovery or Judg- 

ment is to be admitted in Evidence but a- 

gainſt Parties or Privies, yet under ſome Cir- 
cumſtances they may; as in the Caſe of the 

2 Str. 1109. King and Hebden, Where in an Information 
in Nature of à Q Warraws, à Judgment of 

Gier was ilfe he to bo ys cis Evidence 

to prove the Ouſter of à third Perſon, the 

Mayor by whom the Defendant was admit: 


LE U ben oh ad Hem nc eln ax 4 40 
Ram. 730. 3. As to Verdidts the Rule is, That no 
| Verdict ſhall be given in Eyidence, but be- 


: 


tween ſuch who are Parties or Privies to -It. 
Therefore if there be ſeveral Remainders li- 

mited by the ſame Deed, a Verdict for one 

in Remainder ſhall be given in Evidence for 

Hardr. 462. ne next in Remainder. But if there be, a 
Recovery by Verdict againſt Tenant for Life, 

this is no Evidence againſt a Reverſioner ; 
or the Tenant for 10 is ſeiſed in his own 


1 
2 


his 
Own, and he is at Liberty to pra in Aid of 
the Reverſioner or not, and the Reverſioner 
cannot poſſibly controvert the Matter where 
Fely. 2. no Aid is prayed. But if he come in upon 
am Aid Prayer, he may have an Attaint.; — 
| Fey ; conlc- 


Right, and that Poſſeſſion is proper! 


L 
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PP 
If a Verdict be had on che ſame Point, and Sherwin and 
between the ſame Parties, it may be given in Clarges, 700. 
Evidence, though the Trial were not hacg 
for the ſame Lands, for the Verdict in ſu 
Caſe is a very perſuading Evidence, . becaul 
what twelve Men have already thought of 
the Fact may be ſuppoſed fit to direct the 
Determination of the preſent Jury; but then 
this Verdict ought to be between the ſame 
Parties, becauſe otherwiſe a Man would be 
bound by a Deciſion, who had not the Li- 
berty to croſs - examine; and nothing can be 
more contrary to natural Juſtice, than that 
any one ſhould be injured by a Determina- 
tion, that he, or thoſe under whom he claims, 
was not at Liberty to controvert. But it is 
not neceſſary: that the Verdict ſhould be in 
relation to the ſame Land, for the Verdict is 
only ſet up to prove the Point in Queſtion, 
and every Matter is Evidence, that amounts 
to a Proof of the Point in Quęſtion. 
If there be a Trial of a Title between A. 
Leſſee of B. and E. and afterwards there be 
a Trial between C. Leſſee of E. and B. C. 
may give in Evidence the Verdict found a- 
ainſt B. for this was the Senſe, of a former 
ury on the Fact, on which Trial B. had the 
Liberty to croſs- examine; for the Court 
will take Notice, that in Ejectment the Leſ- 
ſor is the real Party intereſted, and that the 
Leſſee, (or nominal Plaintiff) is a fictitious 
Perſon. But a, Perſon that has no Prejudice ; Mod. 141. 
by the Verdict againſt. B. could never give Hardr. 472 - 
it in Evidence, though his Title turn on the 
ſame Point, becauſe if he be an utter Stranger 
to the Fact, it is perfectly Res nova between 
8 Y 4 him 


— 
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him and the Defendant; and if it could be 
no Prejudice to the Plaintiff, had the Fate 
_ © of the Verdict been as it would, he cannot 
Ca. K. B. be entitled to reap a Benefit; for no Record 
319. of Conviction or Verdict ſhall be given in 
| Evidence, but ſuch whereof the Benefit may 
be mutual, viz. Such whereof the Defen- 
dant, as well as the Plaintiff, might have 
made uſe, and given it in Evidence in caſe 
it made for him; therefore a Conviction at 
the Suit of the King for a Battery cannot be 

given in Evidence for the fame Battery. 

Hob. 33. When it is faid, that a Verdict may be 
given in Evidence between the ſame Parties, 
it is to be under ſtood with this Reftriction, 
that it is of a Matter which was in Iſſue in 
the former Cauſe; for otherwiſe it will not 
be allowed in Evidence, becauſe, if ſuch Ver- 
dict be falſe, there is no Redreſs, and the 

Jury are not | 2 eis 


iable to an Attaint. 
The Exception of its being Nes inter alios 
alta, is not allowed againſt Verdicts in Caſes 
of Cuſtoms or Tolls ; for the Cuſtom or 
Toll is Lex loci, and Facts tending to prove 
that may be given in Evidence by any Per- 
ſon, as well as thoſe who have been Partics 
to ſuch Facts or to ſuch Verdicts as have 
found and determined them; and in ſuch 
Caſe it is not material, whether ſuch Ver- 
-dicts be recent or ancient. 3 
Another Caſe, in which this Exception 
ought not be allowed, is where the Fatt to 
de proved is ſuch whereof Hearſay and Re- 
putation are Evidence, and therefore à ſpe- 


1 
I 
; 
* 
7 
( 
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or the general Reputation of the Family, 
Entries FF awily-Books, monumental 1 
ſcriptions, Recitals in Deeds, c. are allow- 
ed. And of this Opinion was Mr. Juſtice 
Wright in the Duke of Athol's Caſe, which 2 Str. 1151. 
Opinion was generally approved, though the 
Determination by the reſt of the Court was 
contrary : * try founding themſelves on 
the Caſe of Sir William Clerges and Sherwin, Ca. K. B. 
where, in a Trial at Bar, the only Queſtion 343. 
was upon the Legitimacy of the Duke of 
Albemarle, and the Court would not ſuffer a 
former Verdict between other Parties con- 
cerning other Land depending upon the ſame 
Queſtion and Title to be — in Evidence: 
But there it did not appear either from the 
Iſſue or Verdict, that the ſame Queſtion was 
inquired into and determined. Beſides the 
giving a Verdict in Evidence to prove a par- 
ticular Fact, viz. That John had a Son Tho- 
mas, is very different from giving it in Evi- 
dence to ſhew the Opinion of a former Jury, 
which is only their Deduction from a Va- 
riety of Facts proved to them. 
A Verdict will not be admitted in Evi- 
dence without likewiſe producing a Copy of 
the Judgment founded upon it, becauſe it 
may happen that the Judgment was arreſted, 
or a new Trial granted; but this Rule does Montgome- 
not hold in the Eaſe of a Verdict on an Iſſue rie v Clarke, 
directed out of Chancery, becauſe it is not 1745, at Des, 
uſual to enter up Judgment in ſuch Caſe; legte 
and the Decree of the Court gf Chancery is 
equally Proof, that the Verdict was fatisfac- 
tory and ſtands in force. | | 
4. As to Writs. When a Writ is only In- 
| ducement to the Action, the taking out the 
Writ may be proved without any Copy of 
it, 
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it, becauſe poſſibly it might not be returned, 
and then it is no Record; but where the 
Writ itſelf is the Giſt, of the Action, you 


muſt have a Copy from the Record, in as 
much as you are to have the utmoſt Evidence 


1 Raym. 733. 


the Nature of the Thing is capable of, and 
it cannot become the Giſt of the Action till 
nen 21 

In an Action of Treſpaſs againſt a Bailiff 
for taking Goods — i” it be 
brought by the Party againſt whom the Writ 


iſſued, it is ſufficient for the Officer to give 


in Evidence the Writ. of. Fieri Facias, with- 
out ſhewing a Copy of the Judgment: Bur 


if the Plaintiff be not the Party againſt whom 


the Writ iſſued, but claim the Goods by a 
rior Execution (or Sale) that was fraudu- 


lent, there the Officer muſt produce not only 


the Writ, but a Copy of the Judgment. : For 
in the firſt Caſe, by proving that he took the 


Goods in Obedience to a Writ iſſued againſt 


the Plaintiff, he has proved himſelf guilty of 
no Treſpaſs ; but in the other Caſe they are 
not the Goods of the Party againſt whom 


the Writ iſſued, and therefore the Officer is 
not juſtified by the Writ in taking them, un- 


leſs he can bring the Caſe within 13 Elig. for 
which Purpoſe it is neceſſary to ſhew a Judg- 


. 


i ment. 


The next Thing to be conſidered is all pub- 


liek Matters that are not Records; and they 


all come under this general Definition, that 
they muſt be ſuch as are an Evidence of them- 
ſelves, and not expect Illuſtration from any 
other Thing; ſuch are Court-Rolls and 
Tranſactions in Chancery; and the Copies 
of ſuch Matters may be given in Evidence, 
in as much as there 1s aſplain coherent g 

| | | o 
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for 8 is proved upon Oath a Matter 
which, roduced, would carry its own 
Lights MAS; ir, and by ene would 
ASI hb: Proof.” fie 
The Reaſon why the Proceedings | in Chan- 
cery are not Records is this, becauſe they 
are not tlie Precedents of Juſtice, for the 
udgment there is ſecundum æquum et bonum, 
and not ſecundum leges et conſuetudines. And 
the Reaſori'why any Record is of Validity 
and Authority is, becauſe it is a Memorial of 
a is the Law of the Nation; now Chan- 
Proceedings are no Memorials of the 


1485 of England, becauſe the Chancellor is 


not bound to proceed according to the Laws. 

Alſo the Rolls of the County Courts, and 
the Proceedings of the Eccleſiaſtical Court, 
are nd Records, beeauſe theſe Courts are not 


derived by immediate Authority from the 


King, but from the Biſhop or Baron of the 
County; and there is no Court declarative 
of the Senſe of the Common Law, but ſuch 
4s receive an immediate Authority from the 
King, the Perſon intruſted with the execu- 
tive Power of the Law. 


$30 


The Bill in Chancery is Evidence i againſt 1 Sid. 221. 


the Complainant, for the Allegations of eve- 


pl Man's Bill ſhall be fuppoſed true; nor 
ſha 


it be ſuppoſed to be preferred by a 
Counſel ot $6llicitor without the Party's Pri- 
vity, and therefore it amounts to the Con- 


feſſion and Admiſſion of the Truth of any 
Fact, and if the Counſel have mingled in it 


any Pact that is not true, the Party may have 
his Actiou: But in order to make the Bill 
Evidence againſt the Complainant, there muſt 
be Proceedings upon it, for if there were 
no Proceedings upon it, it ſhould rather be 

ſuppoſed 
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| ſuppoſed to be filed by a Stranger to bar the B 


Fitzg. 296. 


the Compariſon of Hands is allowed to be 


Party of his Evidence. as WVUOTS IH 05 
If a P&tron ſue the Parſon on a Bond, and F 
the Parſo prefer his Bill in Chancery to be of 
relieved, ſtating it to be ſimoniacal Contract; SI 
the Bill and Proceedings upon it may be gi- ne 
ven in Evidence in an Ejectment, 23 ſat 
to make void the Parſon's Living. ur 
But on an Iſſue directed out of Chancery Bt 
to try the Validity of a Deed, where one F. N. ſo! 
was produced to-prove he wrote it, by the na 
Direction of Lord Ferrers in 1720, and, to th 
contradict his Evidence, the Plaintiffs pro- W 
duced-a Bill in Chancery, preferred-in 1719, uſ 
by the Defendant which mentioned the Deed; de 


the Court would not ſuffer it to be read, in 
though an Anſwer had been put in, becauſe Ex 
it was no more than the Surmiſes of Coun- an 


ſel for the better Diſcovery of the Title. — bel 


However, in all Caſes where the Matter is ſuf 
ſtated by the Bill as a Fact on which the ing 


Plaintiff founds his Prayer for Relief, it will up! 


be admitted in Evidence, and will amount to qu: 
Proof of a Confeſſion. 


Analogous to this is a Confeſſion under the I ne: 
Party's-Hand by Letter or otherwiſe z; how- W Kr 


ever there is a great Difference between the but 
Manner of giving them in Evidence. A Bill nec 
is proved by ſhewing there have been Pro- ro 
. ceedings upon it, for it muſt be ſuppoſed to as 
be the Party's Bill where his Adverſary has Co 


been compelled by the Proceſs of the Court MW to 
of Chancery to anſwer it. But a Confeſſion WM wri 
by Letter muſt be proved to be of the Par- in 
ty's Hand Writing; and, where Nobody net 
ſaw. the Writing, that muſt be by the Com- As 
pariſon of Hands. Now the Reaſon why 


Evidence 
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Evidence is, becauſe Men are diſtinguiſhed- 
by their Hand Writing as well as by their 
Faces; for it is very ſeldom that the Shape 


of their Letters agree any more than t 


Shape of their Bodies. Therefore the Like- 

neſs induces a Preſumption that they are the 

ſame; and every Preſumption that remains 

unconteſted hath the Force of an Evidence. 

But in the Caſe of High Treaſon Compari- 

fon of Hands is not ſufficient for the origi- 

nal Foundation of an Attainder, becauſe 

there muſt be Proof of _ 1 Act, 95 | | 

Writing is not an overt but it ma | 

uſed * circum ſtantial and confirming Evi- n 

dence, if the Fact be otherwiſe proved. And 

in any other criminal Proſecution it will be 

Evidence the ſame as in a Civil Suit; as on Taylar's Caſe 

an Indictment for writing a treaſonable Li- 25 G. 3. at 

bel, Proof of the Hand Writing will be Stafford. 

ſufficient without Proof of the actual Writ- 

ing.— The Caſe of the ſeven Biſhops” went 

upon the Witneſs not being enough ac- 

quainted with their Hand Writing, and not 

upon the Nature of the Evidence. — In ge- 

neral Caſes the Witneſs ſhould have gained his 

Knowledge from having ſeen the Party write, 

but under ſome Circumſtances that is not 

neceſſary 3 as where the Hand Writing to be Gould and 

E is of a Perſon reſiding abroad, one who Jones at 
as frequently received Letters from him in a Weſtminſter, 

Courſe of Correſpondence would be admitted ** * G. 3 

to prove it, though he had never ſeen him 

write. So where the Antiquity of the Writ- 

ng makes it impoſſible for any living Wit- 

nels to ſwear he ever ſaw the Party write: 

As where a Parſon's Book was produced to Per Hardw. 

prove a Modus; the Parſon having been long Canc. 6 Dec. 

| | | dead, 1746. 
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dead, a Witneſs who had examined the 
Pariſh Books, in which was the ſame Par. 


ſon's Name, was permitted to ſwear to the 


* 


Similitude of the Hand Writing, for it was 


the beſt Evidence in the Nature of the 


Thing, for the Pariſh Books were not in the 
Plaintiff's Power to produce. N 
If the Bill be Evidence againſt the Com- 
plainant, much more is the Anſwer againſt 
the Defendant; becauſe this is delivered in 


2 Vent. 194, upon Oath. But then when you read an 


288. 


o Mod. 10. 
1 Sid. 418. 


2 Vent. 72. 


Anſwer the Confeſſion muſt be all taken to- 
gether, and you ſhall not take only what 
makes againſt him; for the Anſwer is read as 
the Senſe of the Party himſelf, and if it be 
taken in this Manner you muſt rake it entire 


and unbroken; therefore if upon Exceptions 


taken a ſecond Anſwer has been pur in, the 
Defendant may inſiſt upon having that read 
to explain what he ſwore in his firſt Anſwer. 

An Infant's Anſwer by his Guardian ſhall 


3 Mod. 259. never be admitted as Evidence againſt him 


Per. Cowper 
C. Hil. Vac. 
1707, 


on a Trial at Law; for the Law has that 
Tenderneſs for the Affairs of Infants, that it 
will not ſuffer him to be prejudiced by the 
Guardian's Oath. So the An{wer of a Truſ- 
tee can in no Caſe be admitted as Evidence 


againſt Ceſſui que Truſt. 


A Bill was brought by Creditors againſt 
an Executor to have an Account of a per- 
ſonal Eſtate; the Executor ſet forth by An- 
ſwer that there were 1100. left by the Tet- 
tator in his Hands, and, that coming after- 
ward to make up Accounts he gave 1. Teſ- 
tator a Bond for 1000]. and the fool. were 
given him for his Trouble and Pains that he 
had employed in the Teſtator's Buſineſs, and 
there was no other Evidence in the 3 

that 


-&, ©. f A A. A mat fd a mn 099 oa aA” Gd eo moe and we 
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that the 100]. were depoſited; it was argued 

that the Anſwer, though it was put in Iſſue 
ſhould be allowed to diſcharge him; ſince 
there was the ſame Rule ot Evidence in 
Equity as at Law: But it was anſwered and 
relolved by the Court that, when an Anſwer 
was put in Iſſue, whatever was confeſſed and 
admirted need not be proved; bur it behoved 
the Defendant to make out by Proofs what- 
ever was inſiſted upon by Way of Avoid- 
ance. But this was holden under this Diſ- 
tinction, that where the Defendant admitted 
a Fact, and inſiſted on a diſtinft Fact by 
Way of Avoidance, that he ought to prove 
that Matter of Defence, becauſe it may be 
robable that he admitted it out of Appre- 
7 that it might be proved, and there- 
fore ſuch Admittance ought not to profit 
J him, ſo far as to paſs for Truth whatever he 
. ſays in Avoidance. But if it had been one 

| Fact, as if the Defendant had ſaid the Teſ- 


1 tator had given him a hundred Pounds, it 
l ought to have been allowed, unleſs diſprov- 
t ed; becauſe nothing of the Fact charged is 
c admitted, and the Plaintiff may diſprove the 
5 whole Fact, if he can do it. Thou h an Salk. 286. 
e Anſwer is good Evidence againſt the Defen- 

dant, yet it is not opainlt his Alienee; nor 
ſt is it any Evidence for the Defendant in a 
i Court of Law (except ſo ordered by the 
1- Court on an Iſſue out of Chancery) unleſs 
{- the Plaintiff have made it Evidence by pro- : 
r- ducing it firſt. As where on an Iſſue out of — Sir 
ſ- Chancery to try the Terms of an Agreement, ue. — 
re which was proved by one Witneſs, but 47. * 


he denied by the Defendant, the Witneſs being 
dead before the Trial, the Plaintiff was un- 
der a Neceſſity of producing the Bill wy 
a | wer 


3 Mod. 36. 


1 Show. 397. 


A. -IntroduBtion to the Lam. 


| ſwer in order to read his Depoſition, and by 


that Mean made the whole Anſwer Evidence, 
which was accordingly read by the Defen- 
dant; but, where an Anſwer in Chancery 


. of the Witneſs was produced to ſhew him 


incompetent; he having there ſworn rhat he 


had an Annuity out of the Land in Queſtion; 


Serjeant Maynard inſiſted to have the An- 


ſwer read through, but the Court refuſed it, 


as the Anſwer was produced only to ſhew' 
that he was not a competent Witneſs in the 
Cauſe, and not to prove the Iſſue. 
Analogous to this is a Man's mere volun- 
rary Affidavit, which may alſo be read a- 
gainſt the Perſon, who made it: However 
there is great Difference between the Man- 
ner of giving them in*Evidence. An An- 
ſwer is proved by ſhewing the Bill, which 
is the Charge, and the Anſwer which is as 
it were the Defence, and this in civil Caſes 
ſnall be intended to be ſworn, becauſe the 


Defence in Chancery is upon Oath. But a 
mere voluntary Affidavit, which is no Part of 
any Cauſe in a Court of Juſtice, muſt be pro- 


ved to be ſworn; for if you only prove it 
ſigned by the Party, the Proof goes no fur- 


ther than to ſupport it as a Note or Letter, 
and as ſuch you may give it in Evidence 


without more Proof. But if an Affidavit be 
made in any Cauſe, Proof of ſuch Cauſe de- 
ending, and that ſuch Affidavit was uſed 
by the Party, would perhaps be ſufficient 
Proof of its being ſworn even on an Indict- 
ment for Perjury, and certainly would be 
Evidence 1in-a civil Sm: | © © 8 
Aﬀecond Difference between them is, that 


the Copy of an Anſwer may be given in Evi- 


dence, but the Copy of a voluntary Affidavit 
| cannot- 
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cannot. The Reaſon is, becauſe the Anſwer 
is an Allegation in a Court of Judicature,-and 
being a Matter of public Credit, the Copy 
pol it may be given in Evidence, for the Rea- 
ſons, formerly given: But a voluntary Affi- 
davit has no Relation to a Court of Juſtice, 
and therefore is not intitled to public Credit, 
Aad being a private Matter, the Affidavit it- 
ſelf muſt be produced as the beſt Evidence; 
beides it muſt be proved to be ſworn, which 
| it cannot be without it be produced; there - Chambers v. 
fore where in an Action for a malicious Pro- Robinſon, T. 
ſecution, the. Plaintiff to increaſe Damages * G. 1. 
offered the Office Copy of an Affidavit made 
by the Defendant in Chancery, of his being 
worth 2700. Lord Raymond refuſed to let 
it be read, and the Plaintiff was obliged to 
ſend for the Original which, was filed in 
Chancery. And notwithſtanding the Office 
Copy of an Anſwer may Ps WY in Evi- 
dence in a civil Suit, yet it will not be ſuf- 
L ficient on an Indictment for Perjury, though 
1 perhaps ſuch Copy would be ſufficient for 
- W the Grand Jury to find the Bill: But upon 
the Trial Waden muſt he produced, and 
. politive Proof made, that. the Defendant was 
, iworn.. by a Witneſs acquainted , with him: 
8 But Proof that a Perſon calling himſelf J. S. 3 Mod. 116“ 
e was ſworn, and that he fene Anſwer 
d 


(or Affidavn), and Proof alſo, by another 
Witneſs of the Hand- Writing, would be 
j lufficient. . So an Anſwer being brought out Rex v. Mor- 
— of the proper Office, and Jurat under che n G. 
e Maſter's Hand, and Proof of its being ſigned 3. 0 43 
by the Defendant. by Proof of his Hand- S. p, 
Mriting is 5 * to prove it ſworn by 3 Mod. 117, 
him even on an Indictment for Perjury: But | 
no Return of Commiſſioners (or of a Maſter 
\ * = q 


12 
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in Chancery) of the Party's Swearing will be 
fſufficient, without fome other Proof of the 
Identity of the Perfon. ''' | © 
Godb. 326. The next Thing is the Depofitions, and 
they may be read when the Wirneſs is dead, 
for when the Witneſs is living, they are not 
the beſt Evidence the Nature of the Thing 
is capable. of. T * | TEVITCG r. | | 
2. They may be read when a Witneſs is 
foughr and cannot be found, for then he is 
mn the ſame Circumſtances as to the Party 
that is to uſe him, as if he were dead. 
3. If it be proved that a Witneſs was ſub- 
pckna'd, and fell fick by the Way; for in 
this Caſe likewife rhe Depofitton is the beſt 
Evidence that can be had, and that anſwers 
what the Law requires. 
4. A Depoſition cannot be given in Eyi- 
dence OE wy Perſon that was not Party 
to the Suit; aud the Reaſon is, becauſe he 
had not Liberty to croſs- examine the Wit- 
nefs; and it is againſt natural Juſtice that a 
Man fhould be concluded by Proofs in a 
Cauſe to which he was not a Party. For 
this Reaſon! Depofitions in Chancery ſhall 
not be read for or fi: ppp the Party Defen- 
dant upon an Information or Indictment, for 
the King was 110 Party to the Suit. bs 
Vet this Rule admits of ſome Exceptions; 
as in Cafes of Cuſtoms and Tolls, and in 
general in all Cafes where Hearſty and Re- 
putation are Evidence; for undoubtedly 
hat a Witneſs, who is dead, has ſworn in 
a Court of Juſtice, is of more Credit, that 
© what another Perſon ſwears he has heard him 
Sparin and ſay :—So a Depoſition taken itt a Cauſe be- 


1, ag tween other Parties will be admitted to be 
2 „ | ; FOG TOUA ! 


read 


r — A 
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reid to contiadict what the: Haie Wirneß 
ſwears ata Trial. 


Depoſitions taken thirty: Yea face wett' Cb. Ca. 73. 
admitted to be read in Chintery, thou 


the 

tics were not the fare; inaſmuüch as the 

auſe related to the fame Lands, atid the 

retains were Parties to it, and the it 
defſes were ſinre dead; rhe Pfigtiff's Title 


then 85 vt appearin 85.8 and. ber is an Indul- 
Hanc of op yohd \ the fle 

u ale of the Comtiôn ys and it is adtült- 
re for =. Neceffity, | becauſe Evidence ot 
hall dot be joſt: Büt 4 Man khälf not regül- Hard. 472. 
arly/ take Advantage of 4 Bepoſition o 
was not a Pafty to the Suit, for. as he c 
not be pr Ejodick# by rhe Bepoſition, © 
ſhall never receive any Advantage ig ir. 

F. Depoſitions before an *Anſw 
are not admitted to be re "ale. e De- _ * 
feundant appear to be in Ute for if 4 Mod. 147. 
there do h ear to be Caſs de epending, 
the Depot tions are confidered as. ere vo 
lünrar Affidav its; but if the adverſe 975 
were 0 , fe t, the Depoſitions ſhall be 
dwitted; for then it is the Fault of the 

or that he did not erofs examine the 
Witn es N 
8. Ir the Witneſs after hie Depoſition m Salk . 


| 1 becomeè intereſted, his pere Malt _ 


not be read ; for the Intent of raking fuck 
6lition' is bully, to perpetuate his F eft]- - 

mo y itt Cale the Wirdeſs die. : 
J. If a Witneſs be examitied de bens, < 


Hardr. 315. 
and before rhe coming in of the Anſwer 


1 
9 Defendant not bein 5 Cee pt, the Wit 


net ies et his De 257 67 It not be read, 
becaſ, 2 A Fs poſite Party bait not the Pow- 
er 7 Orofe⸗ want ; and the Rule of 


the 


Fn in Sir Th. Ray- 
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349, 4. Introduftion to the Law 
the Common Law is ſtrict in this, that no 

vidence ſhall be admitted but what is, or 

.. > > Might have been, under the Examination of 
Fe both Parties: But in ſuch Caſes the Wax 1s 


to move the Court of Chancery, that ſuch 


a Witneſs's Depoſition ſhould. be read, and 
if the Court ſee Cauſe they will order it, and 
this Order ee the Parties to aſſent to 


. 


"> may be given. in Evidence without the Bill 
Hob. 113. and Anfwer; ſo Depoſitions taken by the 


Alſo the ancient Practice was, that they 
never N the Depoſitions in the Life · 
time of the Witneſſes, becauſe the Depoſi- 
tions in perpetuam rei memoriam, were of no 
Uſe till after the Death of the Witneſſes; 

but the Practice Was found ve inconve- 
nient, becauſe; thereby Witneſſes became ſe- 
cure in Swearing. whatever they pleaſed, in- 
aſmuch as they never could be proſecuted 
„ n 
x ch. c.. When the Bill is diſmiſſed becauſe the 
3-0 ' Matter is not proper for Equity to decrce, 
Nm. 735. yet Depoſitions on the Fact in the Cauſe may 
he read afterward in a new Cauſe between 

the ſame Parties; for tho the Matter is. not 
proper 0 to decree, yet there was a 
Cauſe properly before the Court, for it is 
proper for the Juriſdiction of Equity to con- 

lider bow fat the Law ought to be relaxed 

© and moderated; and where, there. is a Cauſe 


properly” before the Court, 


5 


kl 


Cauſe 


owever that 


Relative #0 Trials. at Niſi Prius. 

Cauſe may be decided, the ſitions muſt 
be Evidence. But if a Cauſe be diſmiſſed 
for the Irregularity of the Complaint, the 
Depoſitions can never be fead; as where 4 


N 


Deviſec, upon a Suit depending by his De- 


viſor, brings his Bill of Revivor, and after 


Depoſitions taken the Bill is diſmiſſed, be- 
cauſe a Deviſee cannot bring a Bill of Re · 
vivor; upon a new original Bill the Peviſee 
cannot uſe the Depoſitions in the former 


Cauſe; for there being no ' Cauſe re ularly 681 * 


before the Court there could be no Depoſi - 
tions iu i. A 4 


In Croſs Cauſes, an Agreement was prov- 1 Ch, Ca. 


ed in one of the Cauſes, and in that it was 236. 


not ſet forth in the Allegations of the Bill 
or Anſwer: In the other Cauſe the Agree- 
ment was ſet forth but not proved, an Or- 
der was obtained before Publication, that the 
ſame Depoſitions ſhould be read in both 
Cauſes, and this might well be, for ſince the 
Order was before Publication in the ſecond 
Cauſe, the Defendant had Liberty to croſs- 
examine the Witneſſes on what Particulars 
he pleaſed, and the Sight of the Depoſitions 
was to his Advantage. 28* 138 1 | 

From what has been ſaid it is evident, that 
(as there can be no Croſs-Examination) a vo- 
luntary Affidavit is no Evidence between 
Strangers, except in ſuch Caſes where a 
Confeſſion of the Perſon making the Affida- 


it would be Evidence, as where a Widow Sacheverel 


came for Adminiſtration, the Marriage be- ana Sacheve- 
ing conteſted, an Affidavit of the Man him - rel, 
ſelf was read. So on an Iſſue directed out '' 
of Chancery to try the Legitimacy of the May ray 
Plaintiff, the Father's Oath before the Judges May, K. B, 


March 
at De- 


on a private Bill was allowed to be Evidence. at Bar, 


2 3 It 
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342 An Hitroduttiom ti ib EA 
It is a general Rale, that Depoſitions ta- 
ken in a Court not of Record thall not be 
allowed in Evidence eiſewhere. So it has 
been holden: in Regard to Depoſitions in the 
2 R. A. 679. ercleſiaſtical 1 h the Wirneſſes 
Lit Rep. were dead. 80 where'i there cannot be a 
167. Croſs· Examination, s Depoſitions taken be- 
fore Commiſſioners of Bankrupts, they ſhall 
not be read in Evidence yer if the Wir. 
neſſes examined en a Coroner's Inqueſt: be 
1 Lev. 180; dead, or beyond Sea, their Depoſitions may 
2 Jones 53. he read; for the Coroner is an Officer ap- 
3 pointed on Behalf of the Public, to make En- 


>» > of 
8 


tion; and therefore. the Law will preſume 
the Depoſitions before him to be fairy and 
Feen taken. And by i C2 P. M. 
c. Iz. and 2 G P. GM c. 10. Juſtices 
of the Peace ſhall examme of Perſons brought 
before them for Felony, and of thoſe who 
brought them, and cei tify ſuch Examination 
to the nix Gaol- Delivery; but the Kxa⸗ 
mination of che Priſoner ſhabl be wirhout 


— — 


Oath, and the others Wee and theſe 


Examinations ſhall be read againſt the Offen- 

der u ent, if che Wineſſes be 

dead. 195d abi vet v7 n 
Sherwin and Another the Tefti- 


12 W.3. of 'pbvi ep dence, 8 
1 Raym.730. ejving the Verdict in Evidence and the Oath 
f the Party decenſed.—As-*ro which” the 
Rule is, that when you give in Evidence any 


Matter ſworn at'a former Trial, it muſt be 


bdietween the ſame Purties, becauſe otherwiſe 
pon diſpoſſeſt your Adverſary of the Liber- 
ty to croſs-exumine: Beſides otherwiſe, as 
you cannot regularly give the Verdict in 
=, > Evidence, 


quiry about the Matters within his Juriſdic- 


„„ „ S . _ ds 
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Evidence, | you cannot gow the Oath on 
which it is founded; for if you cannot ſhew 
there was ſuch a Cauſe, you cannot fhew 
there was ſuch a Perſon examined in it; and 
without ſhewing there was @ Cauſe, no Man's 
Oath can be given in Evidence, inaſmuch as 
it appears to be no more n LY volungary 
Affidavit. 

What a Man himſelf, who is living, has 
ſworn at one Trial, can never be given in 
Evidence at another to ſupport him, becauſe 
it is no Evidence of the Truth; for if a Man 
be of that ill Mind to ſwear falſly at one 
Trial, he may do the fame at another on the 
ſame Inducements : But what a Man ſays in 
Diſcourſe, without Premeditation or Expec- 
tation of the Cauſe. in Queſtion, is — 
Evidence to ＋ . him, beeauſe that 
that what he: ſwears is not from any — 

Influence. | Zut if a Man have ſworn at one 
Triat different from what he has ſworn at a- 
nother, this i good Evidence to his Dif- 


A Wineſs wide ſworn ina Tria at Bar in * 
C. B. between rhe ſam Parties on the ſame Gatewick, 
Iſſue, and he was ſubpoena'd by the Defen- Mic. 24 Car. 
dant to appear at a ſecond Trial in X. B. and 
his Charges given him, but he nor appear- 
ing Perſons were a to ſwear what he 
fwore in C. B. for — br" urt —— 

ſume he was intiff's 
der —ThisSuppedtten . Was ſtrengthened 
by his having been produced by the Plaintiff | | 
at the former Trial. 

On an Appeal for Murder the Plaintiff can- I 24 325. 
not give the Indidtment in Evidence againſt 
the Priſoner, and what a Perſon ſwore upon 
1 at "The Trial for as the Indictment can- 

2 4 not 
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not be Evidence (between other Parties) by 
Conſequence the Oath on the Indictment 
cannot be Evidence: And as the Evidence 
on the Indictment cannot be ſhewed by the 
Plaintiff in the Appeal, neither can it by the 
Defendant for the Reaſon already given in 
Regard to giving Verdicts in Evidence. 

—— to this general Rule there are 
the ſame Exceptions as have been already 
taken Notice ot in 4 to Depoſitions. 


Per Holt 14 A Verdict with the Evidence given, in an 


W. 3. at 


Guildhall, 


Action brought by the Carrier for Goods de- 
livered to him to be carried, ſhall. be given 
in Evidence in an Action brought by the 
Owner againſt the Carrier for the ſame Goods, 
for it is ſtrong Proof againſt him that he had 
the Plaintiff's Goods; and in Caſe the Wit- 


Evidence that ean be had, for it amounts to 
Confeſſion in a Court of Record. 


x Su. 162. Note 3 Though the bare producing the 


_— , - 
/ 


Paſtea is no Evidence of the Merdict, with- 
out ſhewing a Copy of the final Judgment, 


becauſe it may happen that the q udgment was 


Ka arreſted, or a;new Trial. granted 3 yet it is 


good Evidence that a Trial was had between 
che ſame Parties, ſo as to introduce an Ac- 
count of what a Witneſs ſwore at that Trial 
who is ſince; dead. S0 4. Nonſuit, with 
Proof of the Evidence upon which the 
Plaintiff was nonſuited, may be given in E- 
vidence in another Action brought by the 
fame Partixg. u 4 0 


7 
” 
* 


7 1090 gi 
a Mod. 231. A Decree in nne be given in 


Evidence between the ſame Parties, or any 
claiming under them, for their Judgments 
muſt be of Authority in thoſe Caſes, where 
the Law gives them a Juriſdiction; for it 

1 | Were 


Relative "to Trials at Niſi Prius. 
were very abſurd that the Law ſhould give 0A 
them a Juriſdiction, and yet not ſuffer: what 
is done by Force of er ee to be 
full Proof. 

80 a decretal Order in \ Paper with Proof 1 Keb. 21. 
of the Bill and Anſwer (or if they are ner 
in the Order) may be read. 
And Note; W here-ever a Matter comes 
to be tried in a collateral Way, the Decree, 
Sentence, or Judgment of any Court, eccle- 
ſiaſtical or civil, having competent Juriſdic- 
tion, is concluſive Evidence of ſuch Matter; 
and in Gaſe the Determination be final in the 
Court of which it is a Decree, Sentence, or 
Judgment, ſuch Decree, Sentence, or Judg- 
ment, — be concluſive in any other Court, 
having concurrent Jutiſdiction. ride 
In Conſequence of the firſt Part of this Carth. 423. 
Rule; if in Ejectment a Queſtion. aroſe a- 
bout the Marriage of the Father and Mother 
of the Plaintiff, a Sentence in the eccleſiaſ- 
tical Court in a Cauſe of Jactitation, would 
be coneluſive Evidence. So where the De- Lane and 
fendant in an Action of: Aſſault and Battery Tam * 
juſtified a Maihem done by him as an Officer #11 
in the Army for diſobeying Orders, and gave 
in Evidence the Sentence of the Counſel of 
War upon a Petition againſt him by the Plain- 
tiff, and the Petition being diſmiſſed by the 
Sentence, it was holden to be concluſive E- 
vidence in Favour of the Defendant. So in 
an Action upon a Policy of Inſurance, witin 
a Warranty that the Ship was Swediſh, tgne 
Sentence of a French Admiralty Court con- 
demning the Sbip as Engliſh Property, was 
holden concluſive Evidence. So in'an Ac- 
tion of Trover for Goods, Judgment of Con- 
demnation upon an Information in the Ex- 
chequer 


Zo 


— — . 


* 
* 
LY [ 
3; ; : * 


Ante. 


| n | Introduf®on fu the Law 
ehequer would: be concluſive. So in the 
Caſe of the King and Hahuen before pur, 
Judgment of Ouſter Was allowed to be con- 
cluſive Evidence of the Ouſter of à third 


AL d Perſon, the Mayor, by whom che Defendant 


wn met to) 199 tots bo Hit 31 11 
But this Part of the Rule muſt be taken 


wich this Reſtriction, that the Matter deter- 


mined by ſuch Decrer, Sentence or Judg- 
ment, was determined ex: direFo, and not in 
a collateral Way. Therefore if in an Infor- 
mation againſt A. Hiue were taſton on J. S. 
being Mayor of ſuch a Borough in ſuch a 
Vear, and it were found he was not Mayor, 
ſuch finding and judgment thereon would 
not be Evidence on the like fue! in an In- 


Robins s Caſe formation againſt B. S0 if a Suit were in- 
in C.B. 760 ftituted in ĩhe ecclefiaſticab Court by B. a. 


+ | « 3» 1 
C Co 
* 2 # . 
- 9 0 


Hutchinſon's In 


Caſe, temp. 
Car. 2. 


mt C. for a Divorce Cauſa Adulterit with 

D. and ſhe were to plead that ſhe was mar- 

ried to B. and upon Proof made, the Court 
ſhould ſo pronounte, and accordingly diſmiſs 

Bs Libel ; yet that. would be no Evidence 
in an Ejectment in which the Marriage be- 


tween C. and D. came in Diſpute. 80 if 


in an Rjectment between a Deviſee and 
the Heir at Law, the Defendant obtaining 
a Verdict upon Proof that the Will ns not 
duly executed, yet he could not give it in 
*r err broughs: by 
mother Deviſer. %, 1 221th) 

ence of the ſecond Part of the 


Rulc, if A. having killed a Ferfon in Spain 
were there proſecuted, tried, and acquitted, 
and afterward: were indicted here, he might 
plead the Acquittal in Spain in Bar; becauſe 
2 final Determination in à Court having com- 
petent Juriſdiction is concluſive in all — 
T2 113 ; * 
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Relative to Trial af Niſi Prius. 
of concurrent Juriſdiction. 80 in ——— if 
the Pefendart plead a unques actouple, a 


Iſſuo the. Biſhop certify rhe — 
— given for tho Demandant thered; 
1 the like Action-againſt:any other Tenant, 
the Defendant will be concluded from plead- 
ing the like Plea ; for the Fact having been 
ex direcbo determined: between the Parties, ſo 
that it can never again de controverted by 
them; che Record is concluſive Evideoge' N 
fuch Pact againſt all tho World. 

Though a Conviotion in a Court ok ori. 
minal Juriſdiction be concluſive Evidence of 
the Faet, if it afterward gome in Controverſy 
in 4 Court of civil Juriſdiotion; yet an Ac- 
quitral j in ſuch Court is nd Proof of the Re- 


verſe As ſuppoſe the Father convicted! on 
an Indictment for having two Wives, this 


would be concluſive Evidence in an Ejeet- 


ment, where the Validity of the ſecond Mar- 3 Mod. ol 


riage was in Diſpure. | But an Acquittal 
would not prevent the Party from giving 
Evidence of the former Marriage, ſo as to 


bar che Iſſue of the ſecond; for an Acquit- 


tal aſcertains no Fact as a Conviction does; 


nor would a Conviction be concluſive; fo as Ld. Howard 
to bar the Party in a Writ of Dower or v. Lady In- 


. of the Marria 2 


Appeal, where * Le 
comes in Queſtion. er it would 

Evidence — the Biſhop on the Iſſue ne 
unques acrouple; for though the Fact of the 
Marriage be not concluſive Evidence of the 


9 of it, yet it ee facie a Proof 
Or NK 


2 Certificate be inrolled, and 


347 


191 


If a Man deviſe Lands by Force of the 1 R. A. 678. 


Statute of H. 8. of Wills, or by Cuſtom, 
the Probate of the Will in the Spiritual Court 


cannot 


un Introdutftion'ito the Law 
cannot be given in Evidence; for all the 
Proceedings, as far as relate to Lands, are 
corum non Fudice, for they have no Power to 
authenticate any ſuch Deviſe, and therefore 
— produced under their Seals is no cer- 
tain Evidence of a truo Cop ur 
But the Probate: of a Will is good Evi- 
dence as : to the perſonal E ſtate, becauſe they 
have the Cuſtody of all Wills that concern 
the perſonal Eſtate, and they are the Re- 
cords of that Court, and therefore a Copy of 
them under the Seal of that Court muſt be 
good Evidence; and this is ſtill the more 
reaſonable, becauſe it is the Uſe of the Court 
to preſerve the original Wills, and only to 


give back to the Party the Copy of the Will 


under the Seal of the Court. 


ther's Will, he muſt haye the Original Will, 

and not the Probate only, for where the Ori- 

gina! is in Being, the Copy is no Evidence; 

eſide, the Seal of the Court does not prove 
ita true Copy, unleſs! the Suit only related 
Pettit and to perſonal Eſtate. But the Ledger Book is 
170. „n - my hM e Eidence 


Kelatiue to. Trials, at Niſi Prius. 
Evidence in ſuch Caſe, becauſe this is not con- 
ſidered merely as a Copy, but is a Roll of 


the Court; and though the Law does not 


allow theſe Rolls to prove a Deviſe of Lands, 


yet when the Will is only to prove a Rela- 
tion, the Rolls of the Spiritual Court, that 


has Authority to inrol all Wills, are ſuffici- 


41 


_ 


ent Proof of ſuch Teſtament. And under Ca. K. B. 375. 


- 
. 


particular Circumſtances the Ledger Book 
may be Evidence even in à Deviſe of a real 
Eſtate; as where in an Avowry for a Rent 
Charge, the Avowant could not produce the 
Will under which he claimed, that belong - 
ing to the Deviſee of the Land; buy pangue: 
ing the Ordinary's Regiſter of the Will, and 
pov former' Payments, it was holden to 

e ſufficient Evidence againſt the Plaintiff, 
who was Deviſee of the Land charged: Bur 
it has been often holden, that a Copy of the 
Ledger Book is not Evidence; yet, ſince 
the Original would be read as a Roll of the 
Court without further Atteſtation, it ſeems 
fit the Copy ſhould be read. The contrary 
Practice has been founded upon the Miſtake, 
that the Ledger Book is read as a Copy, ſo 
that the Copy of that is but the Copy, of a 
Copy ;; whereas the Ledger Book is read as 
a Roll of the Court. a; 


1 - * 


ſtate, the Probate of the Will un 
of the Eccleſiaſtical Court is ſufficient. Evi- 
dence, yet the adverſe Party may give in 
Evidence that the Probate is forged, becauſe 
ſuch. Evidence. ſuppoſes that = Spgfioual 
Court has given no Judgment, and ſo there 
is no Reaſon for the Temporal Court to be 


conclude t 


* . # — 
* * 
a « 9 
* a % 


„ rove, 
11147 1 9 . * - 
% as = 


77 


Though in a Suit relating to D m. 40g. 
er the Seal L 
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mitted; yet the Prop riety © 


2 Str. 1072. 


fi = * 


Palm, 527. 


and does not at al 
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prove, that the Teſtator left Bons Aorabils 
* the Probate by an inferior Court, for 
en ſuch Court had no Juriſdiction. 

- So if Letters of Adminiſtration be ſhewn 
under Seal, you may give in Evidence that 
they were Tevoked; for this is an Afirmance 
of the Procerdings in the Spiritual Court, 

eontrovert The Righreouſ- 
neſs of their Deciſion. ' 

And now to take Notice of other publick 
Matters, which ate not Records. 

& £ "The Rolls of a Court Baron are Evi- 
dence, fot they are the public Rolls by which 
the Toheritance of every Tenant is reer 
ed; und they are the Rolls of the Manor 
Court, which was aficiently a Court of 
Juftice relating to all perty Vithin the 


Diftri&. 


2. The Regiſter et Ebridtening ON Marcia 
ges and Burials is' good Eridenes, or the 
y of it. Nay; Proof vd bpb of the 
Contents of it without-a/ Co 1 been ad- 
ch Evidence 
oy. well be bY, 1 it is not the 
Evidence the Nature of we! ing i 
capable of. 
*Fhough'ir appel ah Evidet „ that the 


Regler was made from a Day” ook, kep 
by the Miniſter for that Purpoſe, yet Te 


Book will not de admitted to 2 . 

the Entry in the Reg iſter, Ex. . 

70 0 4 Chaa | baſe born ogy per nd Notice 
is taken of it in the Regiſter, which would 
chereſere be Erigenft fo Freren. kim legiti- 


SELL 
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m ; 
3: The Pope's Tibeter without the King's 
bas been holden good Evidence of an 12 


proprlation, becaule anciently the Pope was 
taken 
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taken for the fupteme Head of the Church, 


371 


and therefore was holden to have the Diſpo- 


. Girton of all fpiritual Benefices, with the 
Concurtence of the Patron, without any Re- 
ard had of the Prince of the Country; and 
heſe ancient Matters muſt be judged accord - 

ing to the Error of the Times in which they 

e C2 ee 

4. APope's Bull is Evidence upon a ſpeci- 

al Prefctiption to be 8 of Tythe; 

1 5 only ſay that che Lands belonged 

to ſich a Monaſtety, ad were r 

at the Time of the Diſſolution, for then 


Palm. 32. 


they continue acharged by the Act of Parli- ; 


ament; but it is no Evidence of a general 
Preſcription to be diſcharged, becauſe that 
would ſhew the Commencement of fuch a 
Caftom, and a general Preſctiption is that 
there was no Time or Memory of Things to 
the contrary. 10 * 2 hh 1 * 
F. If the Queſtion be, whether a certain 
Manor be ancient Demeſne or not, the Trial 
ſhalt be by Domefday Book, which will be 
inſpecked by the Court. 

In Efeftment for the Manor of Artam, the 


Hob. 188, 


164 


Gregory v. 


Defendant” pleaded ancient Demefne, and Withers, 


when Domeſday ' Book was brought into 
Coutt, would have proved that it was atici- 
— ed Nettam, and that NVertam appears 
by the Book to be ancient Demeſne; bur he 
was not permitted to, give ſuch Evidence, for 


if the, Name be varied, it ought to have been 


awerred on the Record. | 12 
6. To know whether any Thing be done 
15 te there = in 1 Ex- 
auen a particular Survey of rhe King's 
Ports, Which aſcertain Welt Each. 


H. 28 Car. 2. 


7. An 


37 Ii Introduftion. ve tb Lo 
7. An old Terrier or Survey of a Manor, 
v hether eccleſiaſtical or temporal, may be 


W in Evidence, for there can be no other 


Way of aſcertaining the Old Tenures or 
Fir 44m ts Int brad 
A Terrier of Glebe is not Evidence for the 
Parſon, unleſs ſigned by the Churchwardens 
as well as the Parſon; nor then neither, if 
they be of his Nomination; and though it 
be ſigned by them, yet it ſeems to deſerve 
very little Credit, unleſs it be likewiſe ſign- 
ed by the ſubſtantial Inhabitants; but in all 
Caſes it is ſtrong Eyidence againſt the Par- 


2 Jones 224. F. Rolls or ancient Books in the Herald: 
Office are Evidence. to prove a Pedigree; but 
an Extract of a Pedigree proved to be taken 
out of Records ſhall not, becauſe ſuch Ex- 
tract is not the beſt Exidence in the Nature 
of the Thing, as a Copy of ſuch Records 

ee might be ha. cf in 2 4 0 | ; 4111 7? Vp 

Ca. K. B. 85, 9+ Camden's Britannia would not be Evi- 


4 


Salk. 281. dence to prove a particular om; but a 
general Hiſtory may bę given in Evidence 
do prove à Matter: relating to the Kingdom 


in general; as in the Caſe of Neal and Jay 


8 


| Chronicles were admitted to prove, that 
King, Philip did not take the Stile in the 
Deed at. that Time, Charles V. of Spain not 


having then ſurrend ere... 
Ex dem. 10. The Regiſter of the Navy Office, 
Whitcomb,P with Proof of the Method there uſed to re- 
6 An. C. B. turn all Perſons dead, with the Mark: Dd. is 


1 


ſufficient. Ey idence of a Death. 


| 3 Keb. 277. 1 I. An Inventory taken by a Sheriff on an 


f - 


Execution, is. EV GT Strangers to 


prove the Quantity and Value of the, 9002s 
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cution muſt truſt him throughout. 
WMe come now in the ſecond Place to that 


which is only private Evidence between 


Party and Party, and that is alſo two- fold, 
— Deeds or other Matters of an inferior 


1. Of Deeds. 
HE Rule is, That when any Perſon 
8 claims by a Deed in the Pleading, he 
ought to make a Profert of it to the Court; 
and where he would prove any Fact in Iſſue 
by a Deed, the Decd itſelf muſt be ſhewn. 
In every Contract there muſt be apt 
Words to ſhew what Right is transferred, 
and to whom, and the Senſe and Significati- 
on of theſe Words: muſt be expounded by 
the Law. There muſt therefore be a Profert 
made of all folemn Contracts. 1. For the 
Security of the Subject, that what Right is 
transferred may be adjudged of according to 
the Rules of Law. 2. Becauſe all Allegati- 
ons in a Court of Juſtice muft ſer forth the 
Thing demanded; now the Thing demand- 
ed cannot be ſet forth without ſhewing the 
Inſtrument upon which the Demand ariſes. 
But where a Man ſhews a good Title in 
himſelf, every Thing collateral to that Title 
'ſhall be intended, whether it be ſhewn or 
not. | 
A Matter collateral to a Title is what does 
not enter into the Eſſence or Being of a 
Title, but ariſes aliunde, ſo that there muſt 


be a Derivation of Title without it. As Co. L. 31 


393 


where a Man declares of a Grant of Feoff- Cr. K. 401. 


A a ment 
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6 Co. Bella- 
my's Caſe. 
Cr. J. 102. 


ment of a Manor, the Attornment (which is 


6 Co. 38. - 


2 
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collateral to the Title) ſhall be intended. 
So in Treſpaſs the Defendant conveyed the 


"Houſe in which, &c. by Feoffment from 


J. S. and juſtified Damage feaſant; the 


: Plaintiff replied that F. S. before the Feoff- 


ment made a Leaſe to J. N. who aſſigned to 
him; the Defendant rejoined that the Leaſe 
was made on Condition, that if J. N. aſſign- 
ed over without Licence by Deed from F. S. 
that then 7. S. ſhould re- enter; the Plain- 


tiff ſur · rejoined that J. S. did by Deed give 
Licence, without making a Profert of the 
Deed; this Sur- rejoinder was allowed to be 
s good, becauſe the Plaintiff's Title was by 


gnment of the Leaſe from F. N. and con- 


ſequently the Licence of J. S. is but a Mat- 
ter collateral to the Aſſigument, and by 
Conſequence the Deed muſt be intended to 
be well and legally made, though it be not 
: ſhewn to the Court. . 
But there is another Difference, and that 
is where the Decd is neceſſary ex inſtitutione 
Legis, and where it is neceſſary ex proviſione 
- Heminis; for where the Deed is neceſſary ex 
inſtitutione Legis, there you muſt ſhew it; for 
it is repugnant that the Law ſhould require 
a Deed, and not put you to ſhew that Deed 


when it is made; as if you are obliged to 
ſhew the Attornment of a Corporation, you 


muſt ſhew a Deed, inaſmuch as incorporate 


Bodies by the Rules of Law cannot act but 
by incorporate Inſtruments; therefore no 


Attornment is ſhewn unleſs a Deed be ſhewn 
alſo. But where a Deed is neceſſary ex pro- 


- vifione Hominis, there when it is collateral, 


as in the Caſe of a Licence before mentioned, 
it need not be ſhewn; for the private Act of 


the 


1 r 4&6 . 
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the Parties ſnall not controul the Judgment 
of the Law, that intends all ſuch collateral 
Matters without ſne wing. WT 

Nor can Privies in Eſtate take any Ad- Co. L. 267. 
vantage of a Deed: without ſhewing it; as if 10 Co, gz. 
there be Tenant for Life, Remainder in Fee, 

and there be a Releaſe to him in Remainder, 
Tenant fon Life cannot take Advantage of 
it without ſhewing the Deed; for ſince the 0 
Right paſſes als by the-Deegz to ay any | 
Perſon | releaſed, without ſhewing the Deed, 
would not be, a good Plea.. 
And to explain this Matter further, a Dif- 
ference. is to be taken between Things that 
lie in Livery, and Things that lie in Grant; 
for Things that lie in Livery may be pleaded 
without Deed, but for « Thing that lies in 
Grant regularly a Deed muſt be ſheyn, 
Therefore a Man may plead that J. S. en- 2 R. A. 682. 
feoffed him without ſaying per indenturam, 
and yet give the Indenture in Evidence, be- 
cauſe the Feoffment is made by the Livery, 
and the Indenture is only Evidence of ſuch N 
Feoffment. But if a Man plead that J. S. Co. L. 281. 
enfeoffed him by Deed, it may reaſonably be 
doubted, Whether he can ive a Parol Fe- 
offment in Evidence, becauſe he has bound 
himſelf up to a Feoffment by Need. 
And though ſince the Statute of Frauds 
the Ceremony of Livery only is not ſuffici- 
ent to paſs an Eſtate of Freehold or Term of 
Vears, but there muſt be a Deed or Note 
in Writing, yet it is not neceſſary to ſet out 
ſuch Conveyance in the Pleadings, for they 
1 as they were formerly, feoffavit et demi- 

' | a 
A Man may plead a Condition to deter- 
mine an Eſtate bor Years without Deed, for 
| Aaz Mi 


* 
. 


I 
3 
4 
4 
4 
4 
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Co. L. 225. 


10 Co. 2 


10 Co. 93. 


10 Co. 94. 


* Mee ebb L 
it begins without any Livery, and therefore 
the Party is not eſtopped by any notorious 
Ceremony from averring the Condition: 
But where a Man ſets out a Feoffment, the 


| Party mayer that it was by Deed. 
e 6 for the re is an 


Eftoppel againſt an Eftoppel, and fo the 
Ark is in equal Ballanee, and therefore 


muſt be determined according to Truth. 
"Things that ſie in Grant are nll Rights'; 
as Pairs, Markets, Advewſons, and Nights 
to Land where the Owner is dut of Pole 
on; and as they cannor viſibly be delivered 
over, therefore they mult _ by the next 
Sort of Conveyaticty that holds the fecond 
Place in point of Sblemnity, and that is by 
Grant under the Hand and Seal of the Party. 
Now a Perſon that elaims ay Thing 1y- 
ing in Grant miſt Mew his Deeds, or other- 
Te be * in rhe Thing he pre- 
reds to, and che Preſetiption bei — 
im memorial, ſupplies the Place of a Grant. 
1 alſo 72 has a A ig TOR of 
| ment of Parties, mu ew not on 
E Own Conve but the Deeds Pars. 
_ for t "3 * can be 2988 to a 
ing 1 gre ment, but by ewin 
Cock rde is to the firſt i 


But where any Perfons claim any particu- 
kr Eſtate by Act in Law, they may make 
their-Claim without ſhewing the Deeds; as 

am in Dower, or by Elegit, or Guardian 


in r, may claim an Eſtate in a Tag 
rant , 


ing in volt hout ſhewing. the Doe 
or when the Law creates an Eſtate, and yet 


. 
. 


does not give the particular Tenant the Pro- 


"perry 


4a 88 — aer reer 


kW. — CG Md. 
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perty of the Deeds, it muſt allow the Eſtate 
to be demanded without them. 


So they =, A plead a Condition withau Co. L, 225- 
ee 


ſhewing the d, becauſe they claim an®: 
Eſte by AR of Law, and therefore are not 
eftopped by the A& 'of Livery, and there- 


fore chey may claim an —_ defeated by 
the Condition without a Deed 


But Tenant by the Curteſ re claim 10 Cv. 94 


any Eſtate Ng! in Grant without the Deed, 
becauſe he has the Property in, and Cuſtody 
of the Deeds in Right Meof bis Wife, and that 
Property cannot be diveſted out of him dur- 
ing the Continuance of his Eſtate, 

So alſo he cannot defeat an Eftate of Free- 
hold without ſhewing the Deed, for the Act 
of Livery is an Edoppel that runs with the 
Land, pet bars all People ro claim it by 
Virtue of any Condition. without the Con- 
dition _ fn a Deed, and fince the Cuf- 
tody of the Deed reſides with him he muſt 
ſhew the Deed. 

But where a Perſon is an utter Stranger to 


Deed, there in pleading he is not com- 
pile ro ſhew it. 


if a mortgage his 

and, and the Mortgagee ler the Land for 
a Year reſerving Rent, and then the Condi- 
tion . rmed, and the Mortgagor re- 
enter; the Leſſee 'n Bar of an Ackion of 
Debt may el the Condition and Re- entry 
without 3 the Deed, for the Leffee 
1 entitled to het Cuſtody of the 
So if a Man bring a Pracipe a rainft him, 
he may plead that he was only a ortgagec, 
and that the Condition was performed, ſo 
that he has no longer Seifin ef the Eſtate, 
and this without ſhewing the Deed; for a 

A a 3 
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Co. L. 226. 
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on Performance of the Condition the Pro- 
perty of the Deed is no longer in the Mort- 
ee, but it ought to be rebailed to the 
Jb. IE ii see 
So if in an Action of Waſte, or in Diſ- 
charge of the Anceſtor's Rent, the Tenant 
plead a Grant of the Reverſion and Attorn- 
ment after, he need not ſhew ſuch Grant. 
As no Party ſhall take Advantage of his 
own Negligence in not keeping of his Deeds, 
which in all Cafes ought to be fairly produ- 
ced to the Court; ſo his Adverſary ſhall not 
take any Advantage in his violent detaining 
of them; for the one by the violent taking 
away of the Deeds gives a juſt Excuſe to the 
other for not having them at Command; and 
no Man can ever take Advantage- of his own 


Injury, and therefore it is a good Plea for 


one Party to ſay, that the other entered and 
took away the Cheſt in which the Deeds 
Were... u 2c 1-5; 

Letters Patent inrolled in the ſame Court, 
or Records of the ſame Court, need not be 
proferred to the Court, but a Decd inrolled 
muſt; for all Records that are public Acts, 
and that lie for the Direction of that Court 
in Matters of Judicature, muſt be taken No- 
tice of, and therefore they need but be refer- 
red to with a Prout patet per Recordum, for 
the Court will take Notice of the Courſe 
and Orders of the Court upon Reference to 
them. But Deeds inrolled are no more than 
the private Acts of the Parties authenticated 
by the Court, and they do not lie for the 
Direction of the Court, but take hold of the 
Authority of the Court to give them Credit, 
and therefore the Court does not take No- 
tice of them unleſs. they be ee 

a 10 Ah. 
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10 An. c. 18. where any Bargain and Sale 
inrolled is pleaded with a Profert, the Party 
to anſwer ſuch Profert, may produce a Co- 
py of the Inrolment. | 65 

Since the Term to avoid entering the ſe- 5 Co. 74. 
veral Continuances of Buſineſs is reckoned 
as one continued Law Day; therefore the 
Deeds pleaded ſhall be in the Cuſtody of the 
Law during the whole Term, being the Day 
wherein they are pleaded; and being then 
before the Court, any Body may take Ad- 
vantage of them; but ſince they belong to 
the Cuſtody of the Party, if the Deed be not 
denied, it ſhall go back to the Party after 
the Term is over, and then no Body can 
take Advantage of it without a new Profert. 
Therefore the Plaintiff in K. B. may take Ad- 
vantage of the Condition of a Deed in his 
Replication, becauſe it runs, et præditt A. 
dicit, as of the ſame Term; but he cannot 
take Advantage in his Replication of a Deed 
in C. B. becauſe they enter an Imparlance Co. L. 23 i. b. 
to another Term. But where the Deed comes 
in and is denied, it remains in Court till the 
Plea is determined; therefore while it is tied 
up to one Court, and is impoſſible to be re- 
moved, it ſhall be pleaded in another with- 
out ſhewing. And if on the Iſſue of Nan eſt Salk. 215. 
factum it be found againſt the Deed, it ſhall 
be wh, in Court 2 ever, to hinder any 
more Uſe being made of it. 125 

In an Action of Debt upon Bond it is Mat- Cr. J. 322. 
ter of Subſtance to make a Profert of a Deed, 
becauſe it is the Contract on which the Court 
ought to found their Judgment, and there- 
fore it ought to be exhibited to the Court. 
But it is not Matter of Subſtance to ſhew 2 Saund. 40a. 
Letters of Adminiſtration, for whether they 

Aa 4 be 


be l granted 'or not, belongs to the 

E of the Spiritual Court, 2 there- 

fore their Legality cannot be weighed at 

Common Law. | | 

- ©» Wherever the Plaintiff is bound to make 

a Profert, the Defendant is by Law intitled 

to Oyer, nor can the Court upon any Pre- 
tence diſpenſe with the giving of it. 

Secondly, Of giving Deeds m Evidence to 

the Jury. | | _ 

And the general Rule is, that the Deed it- 

ſelf muſt be given in Evidence, and muſt be 

proved by one Witneſs at the leaſt. | 

Bur there are ſome Exceptions to the ge- 

neral Rule of giving the Deed itſelf in Evi- 

1 M. 94- 1. Where the Deed is proved to be in the 

Hands of the oppoſite Patty, who upon be- 

ing called upon refuſes to produce it, a Copy 

of it will be good Evidence ; but ſach Copy 

\ . ought to be proved by a Witnefs who has 

compared it with the iginal for otherwiſe 

there is no Proof of its being a true Copy. 

- x Keb. 117. For the ſame Reafon, where a Will remains 


in Chancery by rhe Order of the Court, a 


Copy may be given in Evidence, becaufe che 
Ot ginal is not in the Power of the Party. 
So where it is proved, that the Deed itſelf 
is deſtroyed by Fire, a Copy of it may be 

iven in Evidence; but perhaps in ſuch Cafe, 
fit it came out in Evidence, that there were 
Thurſton ©. two Parts executed, and the Loſs of one 
Delabay, only was proved, a Copy would nor be 
Hereford Aſſ. admitted. So if it were proved, that the 
1744 Deed came into the Hands of the Defen- 
Pritchard and dant's Brother, undet whom the Defen- 
Symonds, datt claims, a Copy onght to be read, even 
Hereford, though the Defendant have ſworn in an — 

17. wer 


10 Co. 92. 
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ſwer in Chancery that he has not got the O- 
riginal. —And in theſe Caſes, if the Party 
haye no Copy he may produce an Abſtract, Bartlet and. 
nay, even give Parol Evidence of the Con- Gawler, Tr. 
tents. And where Poſſeſſion has gone alon 148. . KB, 
with a Deed many Years, the Original o 
which is loſt or deſtroyed, an old Copy or Stile 20g. 
Abſtract may be given in Evidence without 
being proved to be true, becauſe in ſuch 
Caſe it may be impoſſible to give better Evi- 
dence. 

As to the ſecond Part of the Rule; the 
Deed muſt be proved to the Jury by one 
Witneſs at leaſt, for though the Deed be 
cpr under Hand and Seal, and the 

and of the Party be proved, yet that is no 
full Proof of the Deed ; for the Delivery is 
neceſſary to the Eſſence of the Deed, and 
there is no Proof of a Delivery but by a 
Witneſs who ſaw it. 

But to this Part of the Rule there are like- Ca. K. B. 
wiſe Exceptions. As where the Witneſs to 500. 
a Deed being ſubpcena'd did not appear, but 
to prove it the Party's Deed they proved an 
Indorſement, reciting a Proviſo within, that 
if he paid fach a Sum the Deed ſhould be void, 
and acknowledging that the Sum was nor 
paid, and by the Indorſement he expreſly 
owned it to be his Deed, and upon this it 
was read. | 

So it has been holden, that a Deed to lead Glaſcock v. 
the Uſes of a Fine or Recovery may be read Sir William 
without Proof of its being executed ; the 3 
Reaſon of which ſeems to be, that, by the TER 
Fine levied, it appears the Parties intended 
to convey the Land to ſome Uſe or other, 
and therefore the Law will admit of ſlight 
Proof to ſhew what Uſe was intended; ſince 


the 
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the lighteſt Proof without other to contra- | t 
dict it, will turn the Preſumption on that t 
Salz. 287. Side; and therefore though a Counter - part I 
. 
b 


of a Deed without other Circumſtances be 
not Evidence in other Caſes, yet it has been 


holden ſo to be in the Caſe of a Fine and i 
| Recovery. However, in a Caſe reſerved from J 
Griffith and Hereford Aſſizes by Mr. Juſtice William For- c 
Moore. teſcue, all the Judges were of Opinion. that it 
ſuch a Deed to lead the Uſes of a Fine muſt I 
| be proved, and therefore it ſeems, as if the tl 
3 Caſe in Salt. likewiſe were not Law. fl 
If the Deed be thirty Years old it may be ir 
given in Evidence without any Proof of the jo 
Execution of it: However, there ought to al 
be ſome Account given of the Deed, where tl 
found, Sc. And if there be any Blemiſh in by 
the Deed by Razure or Interlineation, the N 
; Decd ought to be proved, though it were a- bY 
: bove thirty Years old, by the Witneſſes if B 
= living, and if they be dead, by proving the 
8 Hand of the Witneſſes, or at leaſt one of in 
= them, and alſo the Hand of the Party, in | 
order to encounter the Preſumprion ariſing th 
from the Blemiſhes in the Deed ; and this an 
ought more eſpecially to be done, if the a 
Chettle and Deed import a Fraud; as where a Man con- mi 
Found, H. veys a Reverſion to one, and after conveys a | 
| Allie 1701. jt to another, and the ſecond Purchaſer proves of 
p his Title; becauſe in ſuch Caſe the Preſump- de 
i tion ariſing from the Antiquity of the Deed, W. 
; is deſtroyed by an oppoſite Preſumption; for ey 
no Man ſhall be ſuppoſed guilty of ſo mani- it 
feſt a Fraud. | | 55 647 
& Co. 54. It has been ſaid, that a Deed of Bargain | 
Stile 445. and Sale inrolled may be given in Evidence, th: 
1 Keb. 147. without proving the Execution of it, becauſe the 
Salk, 250. the Deed by Law does need Inrolment, and no 


therefore 
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therefore the Inrolment ſhall be Evidence of 

the lawful Execution: But that where a 

Deed needs no Inrolment, there, though ſuch 
. Deed be inrolled, the Execution of it muſt 

be proved; becauſe ſince the Officer is not 

intruſted by the Law to inrol ſuch Deed, the 

Inrolment will be no Evidence of the Exe- 

cution, and the Caſes in the Margin are cited 

in Support of this Doctrine. However, the 

Law may well be doubted, notwithſtandi 

that Deeds of Bargain and Sale inrolled have 

frequently in Trials at Nif Prius been given 
in Evidence without being proved. In Sup- 
port of which Practice, the Caſe of Smarile 
and Williams in Salk. is much relied on; but 
that Caſe is wrong reported, for it appears 
by 3 Lev. 387. that the Acknowledgment 
was by the Bargainor, and ſo it is ſtated in 

Salk. M. S. beſides it appears from both the 

Books that it was only a Term that paſſed, 

and conſequently it was no Inrollment with- 

in the Statute. 1. 4 

If divers Perſons ſeal a Deed, and one of Stile 462. 

them acknowledge it, it may be inrolled, 

and may ever after be given in Evidence as 

a Deed inrolled; but it would be of very 

miſchievous Conſequence to ſay therefore that 

a Deed inrolled upon the Acknowledgment 

of a bare Truſtee, might be given in Evi- 

dence againſt the real Owner of the Land 

without proving it executed by him. How- 

ever, that has been the general Opinion, and 
it ſeems fortified in ſome Degree by 10 Ar. 
c. 18. before taken Notice of. 

On the other hand it ſeems as abſurd to ſay 
that a Releaſe, which has been inrolled upon 
the Acknowledgment of the Releaſor, ſhould 
not be admitted in Evidence againſt him 
d without 
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Hob. 72. 


An Introduftion to the Law. 
without being proved to be executed, be- 
cauſe ſuch Releaſe does not need Inrollment 
and, in Fact, ſuch Deeds have often been 
admitted; and that was the Caſe of Smartle 
and Wiliams ; the Deed did not need Inroll- 
ment, — _ inrolled on the Acknow- 


A Deed may be given in Evidence on a 
Rule of Court by Conſent, without being 
proved; for the Conſent of Parties is con- 
cluſive Evidence, as the Jury are only to try 
ſuch Facts wherein the Parties differ. 
Though a Dced of Feoffment be proved 
to be duly executed, yet that is not ſuffici- 
ent to convey a Right, unleſs Livery of Sei- 
fin be likewiſe proved. However, where the 
Deed is proved, and Poſſeſſion has always 
gone with the Deed, there Livery ſhall 
preſumed : But if Poſſeſſion have not = 
along with the Deed, the Livery mutt be 
proved; for ſince Livery is to give Poſſeſſi- 


on on the Deed, where there is no Poſſeſſion, 


the Preſumption is that there was no Livery, 
and conſequently Livery muſt be proved to 
encounter that Preſumption. If the — 
find a Deed of Feoffment, and that Poffeſſi- 
on has gone along with the Deed, yet, uns 


leſs they expreſsly find a Livery, the Court 


cannot adjudge it a — Conveyance; for 
they are onl — what is Law, and have 
nothing to do with any Probability of Fact; 
therefore they cannot conclude that there 
was a lawful Conveyance, unleſs the Jury 
find a ae the Fee. : 

If the Iſſue be Feoffavit vel non, and a Deed 


of Feoffment and Livery be proved, it can- 
not be given in Evidence that it I 
7 


6 gainor, it was read againſt 
him without being proved. f — 
1 Sid. 269. 
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by Covin to defraud Creditors ; for it is a 
eoffment tie! quel, and the Covin ought to 
have been ſpecially pleaded ; aliter if rhe Iſſue 
be Teized or not ſeized for he remains ferzed 
as to Creditors notwithſtanding rhe Feoff- 


ment. hy 

This leads me to rake Notice of the ſeve- 
ral Akts of Pathament that have been made 
to prevent fraudulent Conveyances and the 
Determinations thereupon; that it may de 
ſeen by what Evidence a Cotiveyance may 
be defeated after the Execution of it has been 


. 


proved. 


Jo 3. Eliz. cap, 5. for the avoiding and 
boliſhing of any feigned covenous and frau- 
dulent Feoffments, Gifts, Grants,. Alienati- 
ons, Conveyances, Bonds, Suits, Judgments, 
and Executions, as well of Lands and Tenc- 
ments as of Goods and Chartles, contrived 
do delay, hinder, or defraud Creditors and o- 
thers of their juſt and lawful Actions, Suits, 
Debrs, Accounts, Damages, Penalties, For- 
feitures, Heriots, Mortuaries, and Reliefs; 
it is emacted, that all and every Feoftmenr, 
Gift, r Alienation, Bargain, and Con- 
veyance of Lands and Tenements, Heredita- 
ments, Goods and Chattles, by Writing or 
otherwiſe, and all and every Bond, Suit, 
Judgment, and Execution, had or made for 
any Intent or Purpoſe before declared, ſhall 
be taken (only as againſt them whoſe Action, 
Se. by ſuch covenous Practice is diſturbed, 
delayed or defrauded) to be void; any Pre- 
tence, Colour, feigned Condition, expreſſing 
of Uſe or other atter, or Thing to the con- 
trary notwithſtanding: Provided it ſhall not 
extend to any Eſtate, or Intereft in Lands or 
Tenements, Goods or Chattles, had, made, 

conveyed, 
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conveyed, or aſſured upon good Conſiderati- 
on and bona fide, to any Perſon not having ar 
the Time of ſuch Conveyance or Aſſurance, 
Notice of ſuch Covin, Fraud, or Colluſion. 

It ſeems, ſertled that no Conveyance ſhall 
be deemed fraudulent within the Statute, 
unleſs it can be proved that the Perſon was 
indebted at the 4 very near, ſo that 


they may be connected together, though 


there have been Determinations to the con- 
ary both by Sir F. Jehl and Forteſcue, M. 
0 8 l 5 1 en , ! | 


A. being indebted to B. in 400 J. and to C. 
in 2004, C. brings his Debt, and hanging the 
Writ, A. makes a ſecret Conveyance of all 
his Goods and Chattles to B. in Satis faction 
of his Debt, but continues in Poſſeſſion, and 
ſells ſome, and ſets. his; Mark on other Sheep; 
and it was holden to be fraudulent within 
this Act. 1. Becauſe the Gift is general. 2. 
The Donor continued in Poſſeſſion aud uſed 
them as his own. .3. It, was made pending 
the Writ, and it is not within the Proviſo; 
for though it is made on a good Conſidera- 
tion, yet it is not hona fide. Ne Do- 
nor continuing in Poſſeſſion, is not. in all 
Caſes a Mark of Fraud; as where a Donec 
lends his Donor Money to buy Goods, and 
at the ſame Time takes a Bill of Sale of them 
for ſecuring the Money, _-. .. _ 

II A. make a Bill of Sale to B. a, Credi- 
tor, and afterward to C. another Creditor, 
and deliver Poſſeſſion at the Time to neither, 
and afterward C. get Poſſeſſion, and B. take 
them from bim, C. cannot maintain Treſpaſs, 
becauſe though the; firſt and ſecond Bill of 


Sale are both fraudulent againſt Creditors, 


EG em- Tes 
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et they both bind A. and B.'s is the elder 


Title. 


tute but the Creditors themſelves, and there- 
fore, where A. made a fraudulent Gift of 


his Goods to B. and then died, B. brought 


an Action againſt A.'s Adminiſtrator for the 
Goods, and the Court held he could not 
plead: the Statute, or maintain the Poſſeſſion 
of the Goods, even to ſatisfy Creditors; but 


the: Creditors may charge the Vendee as Ex- 
ecutor de ſon tort. " | 
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No Perſon can take Advantage of this Sta-2 Cr, 270. 


Judgment againſt T. X. who died, and Scire Hob. 12. 


Facias _ the Tenants, the Sheriff re- 
turned B. a Tertenant, who came in and 
pleaded: that T. X. enfeoffed him long before 
-the Judgment, ab/que hoc that he was ſeized 
at the Time of the Judgment, or at any Time 
after, whereupon Iſſue, and the Jury find 
the Feoffment, but further add, that it was 
by Covin to defraud the Plaintiff and other 
Creditors, and Judgment for the Plaintiff; 
for T. K. remained ſtill ſeized as to the Cre- 
ditors notwithſtanding the Feoffment ; but 
if the Iſſue had been taken directly, enfeoffed 
or not enfeoffed, it had been found againſt 
the Plaintiff; for it is a Feoffmear tie. 


J. 
A Settlement being voluntary is —— and 
Evidence of Fraud, yet it has always been Raſſel, M. 12 


but where a Father and Son join in making 
a Settlement, though after Marriage, yet 
it ſhall be taken to be a Bargain, and there- 
fore will of itſelf make a Conſideration, but 


that muſt be where neither could make ſuch. 


. Settlement alone, 275 


80 


reckoned ſufficient in Reſpect to Creditors kx 


. 2 * 
anc, 


in 


388 


Pr. in Ch. 


426. 
Ibid. 101. 


Ibid. 275. 


Pr. in Ch. 
113. 


* 


I ewkner v. 


So a Settlement after Marriage, the Porti- 
on being paid at the ſame Time, is good a- 
gainft Creditors. 80 it has been holden, 
that a Settlement after Marriage, recited to 
be in Conſideration of a Portion ſecured, 
where in Fact ſuch Portion has been ſecured, 
ſhall be preſumed to be in Purſuance of an 
Agreement previous to the Marriage, though 
no Proof of it, and fo will be good againſt 
„ 3 7 cey * TA 3 

R. ſurrenders a Co to his Son; af- 
terwards on a Tre of Marriage for his 
Son, he tells the Wife's Friends this Copy- 
hold was ſettled, in Con ſideration of which 
and ſome Leaſchold Lands the Marriage was 
had, and two thouſand Pounds paid as a Por- 
tion; and upon this the Surrender was hold- 
en not to be voluntary or fraudulent as a- 
gainſt Creditors.  , - | 

The Wife joined with the Husband in let- 
her Jointure, 


ting in an Incumbrance u 


and barring the Intail, and then the Uſes 


were limited to the Husband for Life, Re- 


mainder to the Wife for Life, Remainder to 


the Sons in Tail, Remainder to the Daugh- 
ters in Tail who were not in the former 


Settlement; and it was holden that the 


Daughters were not Purchaſers, fo as to ſhut 
out a judgment Creditor, though the Wite's 
parting with her Jointure had been à good 


Conſideration to them if it had been ſo ex- 


preſſed. 


A. brought an Action againſt 44. for lying 


Freeman. Eq. with his Wife; M. before Judgment made 


Caſe Abr. 
149. 


n Conveyance of his Land in Truſt for Pay- 
ment of Debts mentioned in a Schedule. 4. 
recovered foool. and brought a Bill to be 


relieved againſt the Deed as fraudulent, but 
it 
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ir was holden not to be ſo, either in Law or 


Equity; for this being a Debt founded in 
nalitia, it was conſcientious to prefer his real 
Creditors before it. | 
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Where the Heir made a fraudulent Con- Gooch'sCaſe, 
veyance to defraud his Father's Creditors, it 5 Co. 60. 


was holden that the. Creditor might take Ad- 
vantage of this Statute upon the Iſſue Rjens 
per diſcent. However ſince the 3 & 4 . 
& M. c. 14. this Point cannot come in 
Queſtion, _ | Ah CE 
The next Statute to be taken Notice of is 
27 El. c. 4. which enacts that every Convey- 
ance, Fc. of, in, or out of any Lands, c. 
Rad or made for the Intent or Purpoſe to de- 
fraud and deceive fuch Perſons as ſhall pur- 
chaſe in Fee, for Life or Years, the ſame 
Land, Sc. ſhall be deemed only as againſt 
that Perſon, and thoſe claiming under him, 
to be void. Provided, it ſhall not extend to 
impeach any Conveyance, for good Conſi- 
deration, and bond fide. And if any Perſon 
ſhall make any Conveyance with a Clauſe of 
Revocation, and after ſuch Conyeyance ſhall 
bargain, ſell, convey, or charge the ſame 
Land for Money or other good Conſiderati- 
on paid or given, (the firſt Conveyance, Cc. 
not by him revoked according to the Power 
reſerved) the former Conveyance, Sc. as a- 
gainſt the ſaid Bargainees, Vendees, (9c. ſhall 
be deemed void; Provided that no lawful 


Mortgage made bond fide, and without Fraud, 


upon good Conſideration, ſhall'be'impeached 
by this Act. | 


Upon this Statute it hath been holden, 3 Co. 82. 


That if a Man' having a future Power of 


Revocation, ſell the Land before the Power 


commences, yet it is within the Act. So if 2 Jones 94 


B b the 


* 
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the. power of Revocation be reſerved to be 
i the Conſent of A. who is one within 
ower. 

3 Co. 88. No Purchaſer ſhall avoid a precedent, Con- 
| 57 ance for Fraud or Covin, but he Who is 
0 urchaſer for Money or other valuable 

' Comtderation! ; 
White and 1 5 in Tail article: to ſettle his Land 
Sanſom in ric Settlement; his Wite dying, and 
Canc. 1746. be haying only Daughters levied a Fine, and 
eclared Ene View dc to himſelf for Li by with 


75 to make a Jointure, Remainder to his 
rſt and other Sons in Tail; afterward be 


married” and executed the Pow as to the 


dene z but { rhe Ut the 4980 made no 1 


Mok as a e 1550 eng no par- 
t to make 1 

onveyance is fraudulent a- 
geinſt Teditofs woe 3. Eliz, will, b o a- 
ainſt. ſubſequent urcha ſers; for x 27 
55 . en always received”) d moſt liberal 


5 Co: 6: Ie 10 Meade Purchaſer hayin Notice 
0 | ch Cohyęyance is of one uence, 
for the Statute, expreſs! y 3 x0 nyey- 
Ce. 
x Sid, 134. N. pes d, my h it. be fr 75 nt. in 2 
3 Lev. 387. ce 47 Matter ex poſt, fafto may be- 
come : £00 as if m 
offment, at ad the Bates m 


e a x Feoffment 


to anothe for valuable Conſideration, and 
Fe Feoffor for ee ene dera- 


Tf 


afterward. 


tion male a fecond u 


one make 4 aud ent Fe- 
a 
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If the Brother have in his Hands any: of Brown and 
the Siſter's Money, and refuſe to pay it to Jones, M. 
her Husband, unleſs he will make a>Sctile- $744 +5 
ment upon oy auch Settlemiont witl not he an 
fraudulent.: « od af K I 
If the Fathor: itnake a Foabdulcar Leaſt of 6 Co. 52. b. 
his Land, in order to deceive the Purchaſer; 
and die before he makes any Conveyance, | 
and afterward:-;his Son corey to J. F. for 1 
— oP rer NRC 7. §. mal void the 
Upon Not Guilty in Help aſs the Defen- 8 | 
dant gave in Exidence Articles by which Sir Neale in Sur- 1 
Robert Hatton (under whom the Plaintiff claim- y. 1683. 4 
ed as Heir) fold to him three Hundred of fn 
the belt Trees in ſuch a Wood, to be taken = 
between luch a Time and ſuch a Time, and | 
that he within the Time took, the. Trees; x 
upon which the Plaintiff proved thar Sir No- —_ 
lernt was ply. Tenant in Tait; but this being þ 
— 3 —— of Sir Robert's own, vv 
—.— el Juſtice held clearly that this Sale, i 
— to he for valuable Conſidera - 
tion, — the Heir as a Caſe within this 
Act z beſides the Settlement was with a 
Power of Nenn, and che Plaimiff Was 
nonſidted. 
The next Statute is 3 G 4W. & . e. 14. 
and that enacts, That all Wills, Depoſiti- 
ans: and Appointments of any Lands, &9c. 
ſhall be decmed, as againſt any Creditor of 
the Deviſor, to be fraudulent and of none Ef- 
—— 5 worn — that any Deviſe __ 
ition raiſing or Payment of an 
juſt Debt, or any Portion for any Child, + 
ther than' "the Heir at Law, in Purſuance of 
ay ne e or W in 
32 Writing 


Clarke in 


ein Tutroduttion 10 the Law 


Writing ona fide made before Marriage, ſhall 
1 £0 be'n fn Fore: © hoot or | 
Kynaſton an! A Tenant for Life, Remainder to his firſt 


and other Sons in Tail, Remainder to his own 


Canc. 1741. right Heirs for ever, entered into a Bond and 


1 „ 
— 2 ' 


Str. 1270. 


died, his Son entered, deviſed away the E- 


ſtate, and died without Iſſue. This Deviſe 
of the Reverſion was holden to be within 
this Act, for the Heir is Debtor being bound 
init : oF Sfcgulen 

If the Land be deviſed to the Heir for Pay- 


ment of Debts, he ought not to plead Riens 
per diſcent, for notwithitanding the Deviſe he 
is in by Deſcent. ' - I n ae 


By 1 Jac. 3 72 5. it is cnacted, That 
if any Perſon, who ſhall afterwards become 


4 Bankrupt, ſhall convey or cauſe to be con- 


veyed to any of his Children, or other Per- 
ſon, any Lands or Chattels, or transfer his 
Debts into other Mens Names except upon 
Marriage of any of his Children, (both the 
Parties married being of the Years of Con- 
ſent) or ſome valuable Conſideration, the 
Commiſſioners may convey or diſpoſe thereof 
the ſame as if the Bankrupt had been actually 
ſeized or poſſeſſed, and ſuch Sale or Diſpo- 
ſition of . Commiſſioners ſhall be good a- 
gainſt the Bankrupt, and fuch: Children and 
Perſons, and all others claiming under them. 

The 21 Jac. 1: C. 19. . 11. recites, That 


many Perſons before they become Bankrupts 


convey their Goods upon good Conſiderati- 
on, yet ſtill keep the ſame, and are reputed 


Owners thereof, and diſpoſe of the ſame as 


their own ; and therefore enacts, That if any 


Perſon ſhall become Bankrupt, and at ſuch 


Time ſhall, by the Conſent and Permiſſion of 
the true Owner, have in their Poſſeſſion, = 
15 | | 2 cr 


az ll „ hd. And © ym 1 oY * LE FA 1 


my end 
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ger and Diſpofition, any Goods or Chattels, 
whereof they ſhall be reputed Owners, the 


Commiſſioners may diſpoſe of them for the 
Benefit of the Creditors. | 


Upon this Clauſe it has been holden, that Ryal and 
Poſſeſſion of Lands being no Proof of Title Rowles, H. 


23 G. 2. in 


as: Poſſeſſion of Goods is, a Mortgagor con- 
tinuing in Poſſeſſion is not within this Clauſe 


if he deliver up the Title Deeds; but a 
Mortgage of Goods, where Poſſeſſion does 


Canc', 


not go a ong with the Sale, is within it, un- 


leſs it be a Choſe in Action, and there as Poſ- 
ſeſſion cannot be delivered, Delivery of the 
Muniments and Means of reducing it into 
Poſſeſſion is ſufficient ; for the Delivers of 
the Muniments and Means of reducing it in- 
to Poſſeſſion is ſufficient ; for the Delivery 
of the Muniments is in Law a Delivery of 


the Thing itſelf ;. as a Delivery of the oy 
$ 


of a Warehouſe is a Delivery of the Goo 


in it; but Things fixed to the Frechold till 


ſeparated, are Part of the Freehold, and 
therefore of them a Mortgage will be good 
without a Deliverx. 

Note; There may be a Delivery from one 
Parcener to another, or of Things in Parce- 
nary to a third Perſon. 


Goods left in the Bankrupt's Poſſeſſion for Hartop and 
ſafe Cuſtody, only ſeem not to be within this Hoare. 
Clauſe. —So Goods left with the Bankrupt 1 P. W. 318; 


to ſell; for one, who deals by Commiſſion, 
can gain no Credit by his viſible Stock. 

By the Statute of Frauds, all Deviſes of 
Land muſt be in Writing, and figned by the 


Part pars, the ſame, or by ſome other 


Perſon in his Preſence, or by his expreſs Di- 
tections, and atteſted and ſubſcribed in the 


Bb 3 Preſence. 
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374 Ar Hutu th the LW 
Prefence' of the Pet iſor by rlirte or more 


eredible Witneſfes- oily 20-9 : 

Cub. 33. If 4 Wilt be atteſted: by two Witneſſes, ; 
h 

; 


{and afterward the Teſtator make a Codici : 
'which' he declares to be Part of his Will, and 
that is likewife atteſted by two Wirnefſes, 
pet it will not be à good Will within tlie 


Er Sratute. But if a Man publiſ his Will in i 

Lake, H. the Prefente of two Witneſſes who ſign it in | 
| e * Bis Preſence, and a Moöntff after he ſend for 
Sp. 2 third Witneſs, and publiſ it in his Pre- 

Show. 6g: | Lord Chief Juffice' Holt appears to have 1 

bpDHPeen once of Opinion, that it was'necefſary v 

that the Teſtator ſhould ſign the Wilt in the te 

2 Willams Ptefence' of the Witneſſes; but it ſtems to tt 

zee, — Hive been ſince ſarted ro'be ſufficient for 0 
3 Williams Him to ownir before them t be His Hand. 

254. The Sratute of Frauds reqtiires Atteſtin of 

| im the Teſtarot's Prefence; to prevent ob- or 

truding another Will in che Flace of the true th 

Salk. 688. tre. But it is enough if the Teftaror might en 

8 fee; it is not neetflary he'ſhoald actually ſet fo 

them ſign; therefore whert tlie Teſtator had th 

defired the Witneſſes to go into another th 

Room ſeven” Yards Piſtante to atteſt it, in du 

Which there was a Window Broken, through pe 

Weicht the Feſtatör- might ſer them, it was th 

Folden good: Sb if the-Teltator bring ſick an 

. mould Bs in Bed and the Curtaift drawn. lot 

Lemayn ard © Note; Signing need not be by ſerring the wl 

Stanley, Name to the Bottom, it is enough if rhe all 

pr, Will de of the Teftator's Hand- writing, and De 

Grenville, H. begin 'with-I . by Ge. arid it has been far d, but 

12 G. 2. chat Scaling is 67705 and was ſo derermin- viſ 

Str. 764. ed in the Caſe of Mang ford and Wang fur, by i 

; Tord Raymont at Guildball. But this may ing 

well be doubted, becauſe the Meaning of cal 

W the det 
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the Statute in requiring it to he nge by 
Teſtator was for a further Security ink 
18 tion, Which can be only bythis putting 
his Name or Mark; and of this Opinion Was 
the Court, of Exchequer ina late! Cauſe, 
ounding themſelves, upon the Opinion of 
pro J. Leving, in Lemain and Stanly, and 
in the Caſe there cited by, him ont of 1 R. 4 
Fe 25. And if a Man.make a Will-on three Laie 
l 


FS =, 


eces of Paper, and there be Wirheſles.to the 

ſt Paper, and none of chem ever ſaw. the 
firſt, this is not .a.good Will. But. * Str. 1105 
the Stature require. the Atteſtation 
Wirneſſes to be in the Preſence of the Teſta- 
tor, yet it need not appear upon the Face of 
the Will to have been o done, bat 1 it is Mat- 
ter of Evidence to be left to a Jury. 

Though the common 3 Fo to call but 1 Lee, Ch. 
one Wirneſs to prove the yet that is 1 
only. Where there is no Oben made by * 
the Heir; for he is entitled to haye them yo | 
examined, but then. be muſt produce them, 
for: the Deviſee need producè only one, if 
that one prove alli the Re quuſiresz and though 
they ſhould all Wear the Will was not 
duly! executed, Tit We Deviſee would be 
permitted to go into Circumſtances to prove 
the duèẽ Execution; as was the. Caſe of Aubin S. C.cited in 
and Willes, cited by Lord. -Hardwicke Chancel- Str. 1096, 
lor, in Blactet and: H#/iddrington, M. 11 G. 2. in 
which, notwithſtanding the three Witneſſes 
all ſwore to its not being duly executed, rhe 
Deviſee obtained a Merdict. In Pike, and Brad. 
bury before Lord Raymeid, upon a Iſſue of de- Str. 1096. 
2 vel non, the Witneſſes denying their 

and, the Deviſee would have avoided call - 
ing them, but bis Lordſhip obliged him to 
call them, whereupon, the firſt and ſecond 
denying their Hands, it was objected he 

b 4 ſhould 


Croſt v. 


Pawlet, E. 


1 G. 2. e Preſence of us,“ the Witneſſes being dead, 


An Introduction to the Lan 


ſhould go no farther; for it was ar ued, that 
though, if you call one Witneſs, w 0 proves 
againſt you, * may call another, yet, if he 
prove againſt you too, you can go no far- 


ther; but the Chief Juſtice admitted him to 


call other Witneſſes as to prove the Will, 
and he obtained a Verdict. 

WM bere the Atteſtation was 5 fign- 
& ed, ſealed, publiſned and declared in the 


and their Hands proved, the Court held it 


to be Evidence to be left: to a Jury of a 
2 Compliance with all Circumſtances. 


It was laid down by Lee, Ch. Juſt. in de- 
livering the Opinion of the Court of K. B. 
in the Cafe of Anſty and Douſing that a Devi- 
fee of any Part of the Eſtate or a Legatee, 
where the Legacy is charged upon and, 
will not be a good Witneſs, nor would a 


"re Releaſe mpke him ſo, as that would not al- 


ter his Credibiliry at the Time of Atteſting. 

However it has been ſaid, that the Jud "Ak 
of the Court was in that. Caſe founded. upon 
the particular Circumſtances of the Caſe, and 
not on any general Doctrine, as there was 
not, nor could be any Payment or Tender 
made of the Annuity given by the Will in 


that. Caſe to the Wicdeſes Wike; and the 
general Doctrine laid down” by Lord Chief 
fa er Lee has been ſitice denied by the 


Court of K. B. in the Caſe of Ii pndbum and 

Chetwynd, Mic. 31 C. 2 
To prevent however the Inconveniences 
which would have ariſen from the above 
Opinion given in Auſiy and Doming, in Caſe 
it had been followed, as there are few Wills 
in which the Wirneſſes have not had Lega- 
cies or Debts charged upon: Land, the zy G. 
2. enacts, 
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2. enacts, 1. That any beneficial. Deviſe, 
Legacy, Eſtate, Intereſt, Gift or Appoint- 
ment made to any Perſon being a Witneſs 
after 24th June 1752, to any Will or Codi- 
cil hall be void, and ſuch Perſon. be admit- 
ted as a Witneſs. | 

2. That any Creditor atteſting any Will 
or Codicil, made or to be made, by which 
his Debt is charged upon Land, ſhall be ad- 
mitted as a Witneſs to the Execution of 
fuch Will or Codicil, notwithſtanding ſuch 
Charge. | ther gs neal e 

3. That any Perſon who had atteſted any 
Will or Codicil then made, to whom any 
Legacy or Bequeſt was given, having been 
paid or releaſed, or upon 'Tender made, hav- 
ing tefuſed to accept ſuch Legacy, or Be- 
queſt, ſhall be admitted as x Witneſs to the 
Execution of ſuch Will or Codicil. 
4. That any Legatee, having atreſted a 
Will or Codicil then made, who ſhall have 
died in the Life-time of the Teſtator, or be- 
fore he ſhall have received or releaſed his 
Legacy, ſhall be deemed a legal Witneſs to 
fuc Will or Codicil. 
After which there is a Proviſo, that the 
Credit: of every ſuch Witneſs in any of the 


Cafes "before mentſdhed, ſhall be ſubject to 


the Confideration of the Court and Jury be- 
fore whom he ſhall be examined, or of the 
Court of Equity in which his Teſtimony 
ſhall be made Uſe'f, in like Manner as the 
Credit of Witneſſes in all other Caſes ought 
to be conſidered of and determined. 


Though the Deviſee have proved the Will prantby and 
ey executed according to the Statute yet Kerridge, 

e Heir at Law can prove any Fraud in 28July 1718, 
obtaining ir, the Jury ought to find againſt in Dom.Þ _ 


if t 


* 


the 
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the Will; for Fraud is in this Caſt Kamin: 
able at Law and not in Equity n 
Buy the Statute of! N 5 11 execu: 
red as before, mention&d,. fhall continue 1 
force until the ſame be bürnt; cancelled, 
orn, or obliterated by the Teſtator;- or in 
his Preſence, and by his Directions apd Con- 
ſent, or unleſs the 155 b 50 y ſome 
other Will of Codicil in Writing, or other 
Writing of the Deviſor, den in the Pre- 
ſence of three or more Witneſſes declaring 
the ſame, .. ; : Þ er 
Pnyons and If a Man deviſe his Land to A. and then 
1 make a ſecond Will, and deyiſe it to B. and 
* 45. upon har Laces] the. firſt Will by tearin 
off the Scal; if the ſecond Will be not — 
as a Will to pals the Land to B. &he Wit⸗ 
nefſes not having ſigned it in his Preſence) 
it will be no Revocation; neither will the 
tearing off the E becauſe no ſelf · ſubſiſting 
independent Act, but done from an Opinion 
that the ſecond revoked it. 
Ld. Lincoln : And Note; there are many other Ways 


"ITY of revoking a Will than what are mentioned 


Martin and in the Statute; as by lev ing a Fine of the 
Savage, 174 Land deviſed; 80 if 12 obs mary and 
make a Settlement on the. Iſſue, referving 

the Fee in bimſelf, though he afterward die 

Selwin and But where-Tenant in Tail y. Bargain, and 
Selwin, Tr. Sale conveyed to J. S. in, Fee in order to 
33 G.z. make him Tenant to the Pr ecipe in a com- 
* mon Recovery, the Uſe of Which was de- 
clared to him in Fee, and 8th June (Trinity 

Term beginning the 7th) made his Will, and 

after ward a W rit of Entry was ſued out re- 

turnable: in 27 (17th, June) and the 
Recovery ſuffered: It was holden Thar — 

and 


u nenn 
1 WY execu - 
Ina 
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Land! paſſed by the Will; and the Reaſon 
ſeems to have been thar the Deed! and Re- 
covery make only one Conveyance, of which 
the Deed is the moſt ſubſtantial Part, and 
therefore to it every ſubſequent Part muſt 
refer. nung ; 
' Wemuſt next conſider where Razures and 
Interlineations, and where breaking off rhe 
Seal avoids a Decd. LSD 235) | 
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Formerly, if there were any Razure or In- 10 Co. 92. 


terlinearion, the Judges determined upon 
the Profert or View of the Deed, whether 
the Deed were good or not: But when Con- 
veyances grew ſo volumindus, ſuch vaſt 
Room was left for the Miſpriſion of the 
Clerk, that the Courts thought ir neceſſary 
not to diſcharge a Deed razed or interlined 
as void, upon Demurrer, but referred it to 
the Jury, Whether the Deed thus razed or 
interlined were the individual Contract de- 
livered by the Party. 


If a Deed be altered by a Stranger in a1 Co. 


Point not material, this does not avoid the 
Deed, but otherwiſe, if it be altered by a 
Stranger in a Point material; for the Wit- 
neſſes cannot prove it to be the Act of the 
Party where there is any material Difference, 
but an immaterial Alteration does not change 


the Deed, and conſequently the Witneſſes 


may atteſt it without Danger of Perjury. 
But if the Deed be altered by the Party him- 
ſelf, though in a Point not material, yet it 
avoids the Deed; for the Law takes every 
— own Act moſt ſtrongly againſt him- 


47: 


If there be ſeveral Covenants in a Deed 11 Co. 28. b. 


and one of them be altered, this deſtroys the 
whole Deed; for the Deed cannot be the 


ſame, 
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2 R. Ab. 29. 


1 Vent. 185. 


Palm. 403. 


— 
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ſame, unleſs every Covenant of which it con. 
ſiſts be the ſame alſoo. | 

If there be Blanks left in an Obligation in 
Places material, and filled up afterwards b 
Aſſent of Parties, yet is the Obligation ty 
for it is not the ſame Contract that was ſealed 
and delivered. — As if a Bond were made to 
C. with a Blank left for his Chriſtian Name, 
and for his Addition, which is afterwards fil- 
led up. But if A. with a Blank left after his 
Name, be bound to B. and after C. is added 
as a joint Obligor, yet this does not avoid 
the Bond, for it does not alter the Contract 
of A. who was bound to pay the Whole Mo- 
ney before any ſuch Addition 

It has been ſaid that where a Thing lies 
in Livery, a Deed formerly ſealed may be 
given in Evidence, though the Seal be after- 
ward broken off, for the Intereſt paſſed by 
the Act of Livery : So, they ſay, if the 
Conveyance were made by Leaſe and Releaſe, 


and the Uſes were once executed by the Sta- 


3 Bulſ. 79. 


tute, they do not return back again by can- 
celling the Deed: But it is faid, if a Man 
ſhew a Title to a Thing Ving in Grant, there 
he fails if the Seal be torn off, for a Man can- 
not ſhew a Title to any Thing lying in ſo- 
lemn Agreement but by ſolemn Agreement, 
and there can be no ſolemn Agreement with- 
out Seal. However, it may well be doubted 
whether this Diſtinction will hold. In Palm. 
403. it was holden that a Deed leading the 


Uſes of a Recovery was good Evidence of 
ſuch Uſes, though the Seals were. torn off, 


it being proved to have been ſo done by a 


young Boy: And I take it that in any Caſe 


5 Co. 23. 
3 Bulſ. 79. 


a Deed ſo proved would be Evidence to be 
left to a Jury. But perhaps there may be a 
| Difference 


* 
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Difference where the Iſſue is directly on the 
Deed, and where the Deed is only given in 
Eyidenee to prove another Iſſue. On Non 4 
fattum came Deed without Seal would 
not prove the Iſſue, however they might ac- 
count for the Seal being torn off: But, on 
Not Guilty in Ejectment, a Deed might be 
given in Evidence without Seal, and in Caſe 
they proved the Seal torn off by Accident, 
the Jury ought to find for the Party. 

If an Obligation were ſeated when plead- Cr. El. 116: 
ed, and after Iſſue joined the Seal were torn Owen 8. 
off, yet the Plaintiff ſhall recover his Debt, BJ. 57. 
becauſe the Deed when proffered to the Court 
was in the Cuſtody of the Law, and there- 
fore the Law ought to defend it; beſides the 
Truth of the Plea which is to be proved muſt 
have Relation to the Time when the Iſſue 
was taken. —If the Seal of a Deed be broken 2 Inf. 676. 
off in Court, it ſnall be there inrolled for the 
Benefit of the P artis. 

If there be a joint Contract or Obligation, 5 Co. 23. 
and the Seal of one of the Obligors be torn 
off, it deſtroys the Obligation; — if they 
be ſeverally bound, the Gbligation continues 
as to the other whoſe Seal was not torn off, 
becauſe they are ſeveral Contracts. But if 
two Men be jointly and ſeverally bound, March 125. 
and the Seal of one of them be torn off, this 
is a Diſcharge of the other, for the Manner 
of the Obligation is deſtroyed by the Act of 
the Obligee; and therefore that is, accord- 
ing to the Rule of Law, which conſtrues 
every Man's on Act moſt ſtrongly againſt 
ex a Diſcharge of the Obligation it- 
nner | er! 

There is now by Act of Parliament a fur- 
ther Requiſite to a Deed than heretofore, ee 

4] that 


* 


[on 


Salk. 131. 
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that is the Stamps. One by the . & M, 
c. 21. Which commenced the 28 June 1694; 
a ſecond by an Act commencing 1 Aug, 
1698; a third by 12 AA. ſt. 2. c. p. gommenc - 
ing 2 Auguſt 1714; and a fourth by 30 G. 2. 
commencing July 1757; and theſe Stamps 
have been frequently the Means of detecting 
— 1 for the Stamp Office have ſecret 

arks on the Stamps, which from Time to 
Time are varied; ſo that where a Deed is 
forged: of a Date antecedent, it may eaſily be 
diſcovered by Stamps being upon it not in 


le at the Tie it bears Date. 


* 


To come now to other private written E- 
vidence that is not under Hand and Seal. 
And firſt of Notes; They ere either ſuck 
as paſs according to the Cuſtom of Mer- 
chants, or that paſs between Party and Party. 
Merchants Notes are in Nature of Letters 


of Credit paling herween one Correſpondent 
t 


and another in this Form, , Pray pay to J. S. 
or Order, fach a Sum, Witneſs my Hand, 
J. N.“ Now if the-Corrcfpondent accept the 
Note be becomes chargeable in a ſpecial Ac- 
tion on the Cuſto mmm. 0395.5 
In this Cuſtom there are four Things con- 
ſiderable; firſt, the Bill; ſecondly, the Ac- 
ceptance; thirdly, the Proteſt; fourthly, the 
Indorſement. 240 ee 
The Bill is in Nature of a Letter, deſiring 
the Correſpondent to pay fo much Money ei- 
ther at Sight, or, as they term it, at ſingle, 
double, or treble Uſance, which is common- 


ly at one, two, or three Months, to be com- 


1 — from the Date of the Bill; but as ſuch 
ſances vary, it is neceſſary for the Plaintiff 
in his Declaration to ſhew what they are, elſe 


he cannot have Judgment. Ph, ba 
| The 
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The Bill till payable is ſubject to a Coun- 
termand notwithſtanding it is accepted, there- 
fore if the Correſpondent pay the Bill before 
the Time appointed, and a Countermand 
come, the Drawer is not anſwerable; be- 
cauſe be gave no Authority to pay it before 
Wia. | 
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Though regularly there ought to be three 6 Mod. 29. 


Perſons concerned in a Bill of Exchange, 
yer there may be only two; as if A. draw in 
is Mariner, “ Pray, pay to me or my Or- 
© der, Value received by myſelf.” 
The Acceptance is giving Credit to the 
Bill ſo far as to make the Acceptor liable, 
and to truſt for 2 Repayment to his Correſ- 
pondent. 


In the Caſe of two joint Traders; the Ac-Salk. 126. 


ceptance of the one will bind the other; but 
ten Merchants employ one Factor, and he 
Iraw à Bill upon them all, and one accept 
it, this ſhall only bind him and not the reſt. 
A ſmall Matter amounts to an Acceptance, 
as ſaying, Leave the Bill with me, and I 
& will accept it,“ for it is giving Credit to 
the Bill and hindering the Proteſt ; but if the 
Merchant ſay, Leave the Bill with me, 
„and 1 will look over my Accounts be- 
et tween the Drawer and me, and call To- 
«& morrow, and accordingly. the Bill ſhall be 
& accepted,” This is no Acceptance, be- 
cauſe. it depends upon the Balance of Ac- 


counts. An. Acceptance may be qualified, Smith and 
as. to pay Half in Money and Half in Bills. Scar, E. 


So to pay when Goods ſent by the Drawer 


14 G. 2. 


are fold: But he to whom the Bill is due gamb. _ 
BY refuſe. ſuch! Acceptance, and proteſt the 2 
Bill, ſo as to charge the Drawer. The Proof gtr. 6 43. 


of the Acceptance is a ſufficient Acknowledg- 
‚ ment 
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ment on the Part of the Acceptor, who muſt 2 
be ſuppoſed to know the Hand of his Corre- "EY 
fpondent; therefore in an Action againſt the £ 
Acceptor, the Plaintiff ſhall not be put to ˖ 
prove the Hand of the . however, 
Proof of the Acceptance will not be conclu- ( 
five Evidence againſt the Acceptor, if he can n 

prove the contrary. 4 
The Proteſt is made before a Notary Pub- t 
lic, in Caſe of Non- acceptance or Non-pay- 
ment, to whoſe Proteſtation all foreign t 
Courts give Credit; and the Proteſt is Evi- 0 
dence that the Bill is not paid; but in Eng- t 

land they muſt ſhew the Bill itſelf as well as a 

the Proreſt, becauſe the whole Declaration t 
muſt be proved. 5 Bo | c 

When the Bill is returned proteſted, the ſ 
Party that draws the Bill is obliged to an- : 
fwer the Money and Damages, or to give 1 

Security to anſwer the fame beyond Sea, E 

— double the Time the firſt Bill run a 

or. | e RE l K. 
1 Raym. 743 In Caſe of foreign Bills of Exchange the 0 
Cuſtom is, That three Days are allowed for bo 
Payment, and if not paid on the laſt Day, A 
the Party ought to proteſt the Bill and re- tt 
turn it, and if he de not, the Drawer will 0! 
not be chargeable; but if the laſt of the 7 
three Days be a Sunday, or great Holiday, he k 
ought to demand the — on the ſecond b 
Day, and if not paid, proteſt it on the ſame 2 
Day, otherwiſe it will be at his own Peril. N 
If the Indorſee accept but Two- pence from 8 
the Acceptor, he can never have reſort to b 
the Drawer. P. 0 Of 13216 D 
If a Bill be left with a Merchant to ac- 1 
cept, he to whom it is payable, in Caſe it be th 


loſt, is to requeſt the Merchant to give him 
a Note 
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a Note for the Payment according to the 


Time limited in the Bill; otherwiſe there 
mult be two Proteſts, one for Non- payment, 


the other for Non- acceptancG. 
A. draws a Bill on B. and B. living in the 


1 


Country, C. his Friend accepts it, che Bill 


muſt not be proteſted for Non-· acceptance of 
B. and then C. 's Acceptance ſhall: bind him 
to anſwer the Money. 1 Veg l. 

If the Drawee indorſe the Bill over to ano- 
ther, the Receiver has not only the original 
Credit of the Drawer at Stake, and. that of 
the Acceptor of the Bill, if accepted, but 
alſo of the Indorſor, and he may have an Ac- 
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tion againſt either; but à Bill of Exchange Carth, 466. 


cannot be aſſigned over for a Payment in Part, 
ſo as to ſubject the Party to ſeveral Actions, 
A. drew a Bill of Exchange in the Weſt- 


Indies, on 7. in London, at ſixty Days Sight 7 
to V. or Order, V. indorſed to G. who 751. 


preſented the Bill to T. who refuſing G. no- 
ted it for Non- acceptance, and at che End 
of ſixty Days proteſted it for Non- payment, 
and then wrote a Letter to A. and alſo to his 
Agent in the Weſt-Indies, acquainting them 
that the Bill was not accepted. In an Acti- 
on brought againſt A. by G. on this Caſe he 
was non-ſuited, for by not ſending the Pro- 
teſt for Non- acceptance, he made bimſelf 
liable. The Uſe of Noting is, that it ſnould 
be done the very Day of Refuſal, and the 
Proteſt may be drawn any Day after, hy the 


Notary, and be dated of the Day, the Noting 


was made, and the ſixty Days would then 
begin to run, as to the Bill- holder, from the 
Date of the Noting; and where the Bill is 
accepted, the ſixty Days begin to run from 


the Acceptance. | IG 


2 
1 


Gooſtrey and 
ead, Weſt. 
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It was doubred Whether Inland Bills of 
Exchange were within this Cuſtom of Met- 
chants, ut by 9& 10. 3 e. 17, and 3& 4 
An. c. g. they are put ths ſame Foot 
with Foreign nls; "end th ugh they require 
the Acce —— to be in W Wang in order to 
hoof the Drawer with Damages and Coſts, 
ere is a Proviſo — wall ot extend to 
Ailcherge any Remedy againft the Acceptor, 
ſo that wok ion wil a He on a Parol 22 
Str. 1000. ee rane Nin 
57 at " © 44. 5. 9: All Notes i in Writ- 
7 that Mall be made and ſigned by any 
— "whereby ſuch Perfon 2 to pay 
-to another or his Order, or unto Bearer, an 
dum of Money mentioned ih ſuch Note, wal. 
be taken and cen ſtrued to be, b Virtue there 
ol due and payable to ſuch Perfon to whom 
. the fame is made Payable; and every Note 
made p ay able to Berto or his Order, ſhall 
be 21575 +: bh iidorfable over, and the Per- 
fats wh whom ſich Sam of Money is by ſuch 
Nore tnade payable, ma ” maintam an Action 
fot the ſame; wy any Perfon to whom ſach 
Note is ifidetſed Aly maintain his Action 
for the ſate, either agaiüſt the Perſon who 
- ned ſuch Note, or againſt him that indorſ- 
it; and in every ſuch Action the Plaintiff 
mel recover his Damages and Cots. 
1 Str. 629. There ate n6 prefcribed Forms of theſe 
2 Raym. promiſſory Notes, and therefore whatever im-: 
1395. ports an äbſolute Promiſe to pay will be ſuf- 
beient ; a8 a Prothiſe to be accountable to 7. 
Badwin's S. or Order. Hut a Protfiiſe to pay on an 
Caſe, E. 14 ineertuin Contingency, depending perhaps on 
G. 2. Str. the Wil bf the Drawer; is not within the 
1151. Act, becauſt it will not pF the Intent; 
nor within the Words which import Glu 
olute 


gr. deliver a Horſe, is not within the Star 1 G. 1, C. K. 
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ſolute Promife to ay þ and therefore a Pro- 
miſe 12 pay upon arriage is not good; 3 
but a Promiſe to «<4 on a Return of a Ship Andives v, 
has been holden good, becaufe it reſpects ga E 
Trade. So a Promiſe to pay, or do another 15 
Ac, has been holden not to, be within the 13 
Act; as a Promiſe 1 '4 pay, or deliver the, Bo- Appleby; 
k ;of F. C. So a Promile to vit his Bro- Biddulpb, H. 

E not, is not within che Act, for the 3 * 
fg _ of pot DO 80 a Promiſe II ? 
to pay Money and do ſome other Thing, Ex. Vaimie, E. 


tute. So 1 to pay three Hundred 
Pounds to B. or Order, in three good Eaf- 


India Bonds, is not a Note within the Sta- : 
tute. But a Promiſe ro pay on the Death of Coke Ni 
another, as (has. is a en which nut d Colcham, 

ahr gg 5 be good. Nie. 18 N 


my to 52 Is an 


CL £23 


to the ! 15 lo! Pp the — rn it was ks 
pied: riting, but this was, holden not ſuf- 
wh 1 to charge a third Perſon. 

here is, a Diſtinction between a Note 
payable to B. or Order, and to B. or Bearer; 
in the firſt Caſe in an Action againſt the In- 
dorſor the Plaintiff muſt prove a Demand on 
the Drawer, but not in the laſt, for there the 
C 2 Indorſor 


E | 


| Indorſor i is in Nature of an o iginal Drawer, 
Wilmore and In the firſt Cale, if the Indorlee give Credir 
Foung, per to the Drawer, without Notice to the Jndor- 
Frl. dor, it will diſcharge him: So receiving Part of 
Reap and the Money from the Drawer will Þr ever 
Robinſon, H. diſcharge the Indorſor; for by ſuch Re- 
13 G. ves ceipt the Indorſee has made his Election to 
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„ have his Money from the Drawer. 


Str 16 If the Indorſor have paid Part of the Mo- 
* ney, that will diſpenſe with the Neceſſity 
of proving a Demand on the Drawer. 


; e In an Action againſt the Indorſor the Plain- 


triff need not prove the Prawer's Hand, for 
if it be a forged Bill yet me Ingorſor is liar 
ble. 

Trubyand The Indorſee Mut give a reaſonable No- 
Delatountain tice to the Indorſor in convenient Time, up- 
NX. — on Default of Payment by the Drawer; but 
S Proof of Nas. dend iry after Defendant, 
1087. WO could not be found; will be ſufficient 

by Pp. | co-excuſe the giving luch Notice, unleſß the 
Defendant can prove he was to be found. 
claux % In an Action againſt the Indorſor of a Note 
od, Feb. of Hand, where the Note was due the fifth, 
2752, at and chere was no Demand on the Drawet 
men Q = till the eighth, and no Notice to the Indor- 
* "ſor till the nineteenth : Mr. Juſtice Deni/on 
thought the Plaintiff had not made Uſe of 
due iligence either in demanding the Mo- 
„or in giving Notice to the Indorſor, 
and ſaid there were no Days of Grace on a 
Note as there are on a Bill of Exchan anges bur 
the Jury ſaid it Was commonly underſtood 
that there were three Days of Grace, and 
therefore thought the Demand was made in 
Time; but the Judge ſaid the Law was o- 
therwiſe, ou ear them t to find for the 
Defendant br 


1 


In 
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. 
* 


In an Action againſt the Indorſor Lord Collet and | 


% 


Raymond would not allow the Defendant to 8 
give in Evidence, that the Plaintiff deſireddd 
him to indorſe the Note to enable him to 
bring an Action againſt the Drawer, but de- 
clared he would not ſue the Defendant. But : 
where the Action was brought by the Drawee Str. 674. 
againſt the Drawer, the Defendant was let in 
td ſhew to. was delivered as an Eſcrow, viz. 
as a Reward in Cafe he procured the Defen- 
dant to be reſtored to an Offieeg which it 
being roved he did not effect, there was a 
Verdict for the Defendant. . + 4 #489 
And it ſeems a reaſonable Diſtinction which Snelling and 
has been taken between an Action between Briggs at 
the Parties themſelves, in which Caſe Evi- Reading, © 
dence may be given to impeach the Promiſe, 
and an Action by or againſt a third Perfon, 
viz. an Indorſce of an Acceptor. | 
Where the Defendant borrowed Money of St. 11533 © 
F. who lent it knowingly to game with, 2. 
and aſſigned the Note for a valuable Conſi- 
deration to the Plaintiff, who had no No- 
tice, yet it was holden void by 9 Ann. c. 14g 
Sir John Bland gave a Bill of Exchange to Robiaſon and 
Robinſon for 6721. viz. zool. lent at the Time Bland, Tr. 
and Place of Play, and 3721. loft. The Play 34 G. 2. 
was very fair, and there was not any Imputa= © * 
tion on Robinſon's Behaviour. He brought 
an Aﬀtion of Aſumpſit againſt Sir Jobn's Re- 
313 on the Bill of Exchange, and al- 
o for Money lent. Upon a Cale reſerved 
the Court held that he ſhould not recover on 
the firſt Count, the Bill of Exchange being” 
void by 9 Ann. But they held as to the ſe- 
cond Count, though no Action could be 
maintained for Money won at gaming, the 
Statute prohibiting. any Recovery upon @ 
Cc 3 gaming 


A Introduction to the Law 
- gaming Conſideration, yet as to the Money 
" lent the Statute only avoids the Security, 
and, not the Contract, which when fair is 
good, ang therefore gave Judgment for the 
laintiff for 3001. — In the ſame Caſe it was 
made a Queſtion Whether the Plaintiff ſhould 
recover any and what Intereſt. As to the 
firſt the Court ſaid, that though the Secyrity 
were yord, yet he had agreed to pay Inter- 
elt, As to the ſecond, though, the Practice | 
had been to op Intereſt at the bringing of | 
the. Action, yet they held the Plaintiff. en- | 
titled to Intereſt to the Time of the Judg- 
ment, and ſaid the Court ought always to 
give Intereſt to the Verdict at leaſt, 
E. 6G. 2. Where in the Declaration the Indorſement 
Was ſet out to be for Value received, but be- 
90 produced had it not: Lord Chief Juſtice 
Eyre allowed the Indortemeg: to be filled up 
2 in Court, notwithſtanding ine Calc of Gle- 
ments and Fepkins, F. 3. G. z. was cited, where 
Lord Naymond reſuſed to let it he done. 
But a bare Indorſement of « Name tranſ- 
Sr. 1103. fers no Property, and therefore where the 
Phintiff produced the Note with his own 
Name indorſed, Les Chief Juſtice, ſuffered 
him to ſtrike it out. 


99 


hes G In the Declaration the. Indorſement was ſet 


it, Was objected there, was a Variance; but 


* 4 4 * 


the Court held: that, as the Note was in its 


5 
y 
M 
8 
2 
A 
E 
$. 
N 
ies) 
2 
DP 
5 
— 
— 
1 
a 
©) 
© 
5 
OQ 
8 
23) 
2 
S e.? . *% Y #. ff e TROL oY OE rr OT, IE 


2 


Ritative to Tia af Niſt Prius. 


t have already faid, that if the Indorfee bir]. Hankey 


oe Credit to the Drawer, wit 
the Indorſor, it will diſchars e him; it is 
therefore to be feen whar {hall be conſtrued 
2 giving of Credit; and nar demandin ing the 
gory of che Drawer in a reaſonable mes 
ring Credit. What ſhall be deemed a 
onable Time muft be left'to the Jury up- 
60 the Circumſtances of the Caſe: HoW- 
ever, it may not be improper to ſhew what 
in general. has been deemed 2 reafonable 
Time. 


on the * September, ben a Saturday, 
ani two in the Afternoon, 11 De endant 
gave the Plaintiff if: Go 8 Fo The who 
8d it. away the fame ta T. 8 
Goldfnith paid 2 all that 55 800 
7. F. came bn Tueſda Lak "ae Wt 1 


was ftopped ; 95 which the Plainti Bork 
back rhe Money to Fe S. and asked it of the 
Benda, whe ekuſed, upon which the 


Aﬀion was Pesgke z the Chief Juftice left ĩt. 
to the Jury, who would have found it ſpeci- 
ey Heh he would riot ter them, faying i it was 

per for their Determination; up- 
on whic they gave a Verdict for the Defen- 
dat, and hefd 1 55 was Laches in J. S. 


fayiny they were all agreed thr two Days 
was ce long. * : 


v. T 
hout Natice 1 19 0.2 


In ee and Hurriſon the Caſe was, Str. 300. 


So where Ehitty had given the Eafi- - IndiaSer. 1175. 


ompany a Note on Cefwelt at cleven in the 
Morning, they did not fend it for Payment 
till two o'Clock the next Day ; py, it was 
holden that they had made it their own. by 
their Laches. 


to Z, who the ſame Day indorſed to the 
Cc 4 Phintiff, 


In Hal and Eewis,. the Defendant indorſed Salk. 132. 
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# >. -; : Plaintiff, who after ward the ſame Day recei- 
Wein- | 8 1 a | 
0801201 1 ved. Money upon other Bills of. the ſame 


upon. the Bill in Queſtion, if he had de- 
Anger it. The Night following the Banker 
roke, and the Jury upon Conſideration (it 
being left to them by the Lord Chief Juſtice) 
found for the Plainnff, 
Anſon end The Defendant having a promiſſory Note 
| Bailey, _ ayable to him. or Order two Months after 
2748, G. N indorſed it to the Plaintiff, who ſent 
his Servant to the Drawer for the Money, 
Who ſaid the Defendant had promiſed not to 
imdorſe the Note over without acquainting 
him; that he had not ſo done, and therefore 
he was, not prepared to pay its but promiſed 
Payment in three or four Days; and in like 
Manner put him off from Time ro Time. 
After three Weeks the Plaintiff wrote to the 
Defendant (not having ſooner learnt his Di- 
rections, though it was proved he ſooner en- 


learn it) that Smith's Note was not paid; that 


Smith became a Bankrupt ; the Plaintiff writes 
a ſecond Letter; the Defendant ; anſwers, 
that when he comes to Town he will ſer 
that Matter to rights; upon this Evidence 
the Jury N Verdict for the Plaintiff, not- 
withſtanding it appeared Smith continued ſol- 
vent three Weeks, and paid above a hundred 
Pounds in the Time. HITS 


As the Reaſonableneſs of the Time is a 
proper Conſideration for the Jury, the Court 
Will not interpoſe by way of granting a new 

5 4 *, — ; . | Fr : ,»% + Tria ”_ . 


„Banker, and might have received the Money 


— 0 HW Er” v» ene © 


quired after it, and was told where he might 


he had often promiſed Payment, but had al- 
edged, that the Nefendant promiſed not to 
make Uſe of it without acquainting him firſt: 


a' 


hays paged: OZ 


> win, od = ann Wd wt 2 — — 
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Trial, unleſs the Jury groſſſy misbehave ; as Goodm. and 
if they ſhould find for the Plaintiff, where Sbipway, M. 
it appeared in Evidence, that he kept Bank- G. 2. 
er's Bills from April to Auguſt before the 
Banker broke. ä rs ee 

The Defendant had a Note of ſixty Pounds Bank of Eng- 
of one Bellamy, a Goldſmith, payable to him and. v. _ 
or Bearer at a Day then to come, about þ A 

Week before which he diſcounted it at the Sa. 8s. 
Bank without indorſing the Bill; Bellamy a- 
bout two Months after broke without hav- | 
ing paid the Bill, upon which the Bank 1 Raym. 412. 
_— Aſſumpſit for _— lent, and upons. C. 
this Evidence obtained a Verdict; bur the 
Court granted a new Trial, holding it to be 
a Verdict againſt Law ; for if the Owner of 
a Bill, payable ro Bearer, deliver it for ready 
Money paid down for the ſame, and nor for 
Money antecedently due, or for Money lent 55 

on the ſame Bill, this is ſelling of the Bill! 
like ſelling, of Tallies, Cc. But if there be 
an Indorſement thereon, the Indorſee may 
have Remedy on that Indorſement, provided 
he demand the Money in a convenient Time. 

As the Intent of the 3 & 4 Arn. was to put 
promiſory Notes upon the ſame Footing with 
Inland Bills of Exchange; all that has been 
before ſaid in regard to promiſory Notes is 
applicable to ſueh Inland Bills. However 
the Analogy between promiſory Notes and Heylia v. 
Bills of Exchange ſhould be attended to, in Adamſon, 
order the better to underſtand the Caſes. Mic, 32 G. *. 
Whilſt the promiſory Note continues in its K. B. 
original Shape, there is none: But when the 
Note is indorſed the Reſemblance begins; 
for then it is an Order to pay the Money to 
the Indorſee, and this is the very r 
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of a Bill of Exchange; therefore the Indor- 1 
ſee, before he brings an Action againſt the Bill 
Indorfor of a promifory Note, ought to de- Wh 
mand the Money. of the Drawer : but ir wit 


muſt be made on the Drawee before an Ace- Ac 
tion is brought againſt the Indorſor of a Bill 28 
of Exchange. e W. 
It may be proper farther to. take 2 ove 

o W. 


Tbat 9 @ 1 3. c. 17. gives Power 
proteſting any Inland Bill of Exchange of five [ 
Pounds or upwards. (in which is acknowledp- Shi 
ed and expreſſed the Value to be received); tio! 
but this Act has no Effect, unleſs. the Party pre 
on whom the Bill was drawn, aceept it by dar 
underwriting; therefore by the 3 & 4 A». De 


6. 9. the ſame Power is given in Cafe the oth 
mow refuſe to accept it, with Proviſo that 14 
no Proteſt fhalt be neceſſary, unleſs the Bill ext 
be drawn for twenty, — 


or upward. b 

Salk. 137. It bas been holden upon theft Statutes, N. 
that in declaring upon an Inland Bill a Pro- ſul 
toſt need not be fer forth, as it maſt upon a ou 
Foreign Bill, for the Statute does not take on 
away the Plaintiffs: Action for want of a Pro- an! 
reſt, but only deprives him of Damages or it 1 


6-Mod. 3r. But if any Damages accrue to the Drawer | 
for want of a Proteſt, they ſhall be borne by an 

him to whom the Bill is made, and if, in ſuck N 

Cafe. the Damage amount to the Value of ye 

the Bill, there ſhall be no Recovery. it 

x Show. 315. It is not neceſſary to ſer forth the Cuſtom) ſo 
in an Action upon a Bill of Exchange, for 
Lex Mercatoria: eft Lex terre ;, and if he ſet it m1 

forth, and do not bring his Caſe within it, be 

yet if by the Law Merchant he have Right, ſu 

the ſetting forth the Cuſtom ſfrall be rejected 

as. Surpluſage. | hg 


If 
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If 4. write his Name on the Back of the Salk. 126. 


Bill, and fend it to J. S. to get it accepted, 
which is done accordingly, A. may, not- 
withſfancings bring an Action againſt the 
Acceptor, for 7 F has it in his Power ro 
a& either as Servant or Aſſignee; for he may 
Witneſs his Election by filling up the Blank 
oyer the Name to receive it as Indorſee, or 
by omitting it, act only as Servant. 


Note; In a Writ of Enquiry before the Hil. 18G, 2. 


Sheriff, on a Judgment by default in an Ac- pet 


tion on a promiſory Note, the Plaintiff muſt 
proye his Note the ſame, as if the Defen- 
dant had pleaded Non aſſumpſit; though in 
Debt on Bond and Judgment by default it is 


C. B. 


otherwiſe. Vet in Bevis verſus Lindſell, Hil. Str. 1149. 


14G. 2. the Court of K. B. held, that on 
executing a Writ of Enquiry, on Judgment 


by default in Afumpfit upon a promiſory 


ote, it was not neceſſary to produce the 
ſubſcribing, Witness, for the Note being ſer 
out in the Declaration is admitted, and the 
only Uſe of producing it is to ſee whether 


any Money is indorſed to be paid upon it; 


it muſt therefore be proved to be his Note, 
which may be by proving his Hand. 


Though it be ſufficient for the Plaintiff in guichard v. 
an Action on a Note of Hand to prove the Roberts, Mic. 


Note to have been given by the Defendant, 4 G. 3. 


yet the Defendant will be at Liberty to ſhew 
it was given on an illegal Conſideration, and 
ſo avoid the Lien of it. 

By the Statute of Frauds, ſeveral Things 
mu 


be evidenced. by Writing, of which 


before that Statute parol Evidence had been 

lufficient. 5 

hold, or Term of Y cars, created by Faro 
| a 


K. B. 
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and not put in Writing and ſigned by the 
Parties making the ſame, or their Agents 
thereunto lawfully authorized by Writing, 
thall have the Effect of Eſtates at Will only, 
except Leaſes not exceeding three Years 
from the making, whereupon the Rent re- 
ferved amounts to Two Thitds of the im- 
— Value, and that no ſuch Eſtate or 

ntereſt ſhalt be granted or ſurrendered but 
by Deed or Note in Writing. | 

2. All Declarations and Aſſignments, of 
Truſts ſhall be proved by ſome Writing 
ſigned by the Party, or by his laſt Will, ex- 
cept Truſts ariſing, transferred or extin- 
guiſhed by Implication of Las. 

3. It is enacted, That no Action ſhall be 
brought whereby to charge any Executor or 
Adminiſtrator upon any ſpecial Promiſe, to 
anſwer Damages out of his own Eſtate; or 
whereby to charge the Defendant upon any 
ſpecial Promife to anſwer for the Debt, De- 
fault, or Miſcarriage of another, or to 
charge any Perfon upon any Agreement made 
upon Conſideration of Marriage, or upon any 
Contract or Sale of Lands, Tenements or 
Hereditaments, or'any Intereſt in or concern- 
ing them, or upon any Agreement that is not 
to be performed within the Space of one 
Year from the making thereof, unleſs the 


Agreement upon which ſuch Action ſhall be 


brought, or fome Memorandum or Note 


thereof, ſhall be in Writing ſigned by the 
Party ro be charged therewith, or by ſome 
other Perſon by him thereunto lawfully au- 


thorized. And that no Contract for the Sale 
of Coods, Wares and Merchandize, for the 
Price of ten Pounds Sterling or upwards, ſhall 


be allowed to be good, except the Buyer 


ſhalt 


. 
1 
- 
th 


Relative to Trials at Niſi Prius. 397 
Hall accept Part of the Goods ſo ſold, and * 
actually receive the ſame, or give ſomething 
in Earneſt to bind the Bargain, or in Part ot 
Payment, or that ſome Note or Memoran- 
dum in Writing of the ſaid Bargain be made, 
and ſigned by the Parties to be charged, or 
their Agents thereunto lawfully authorized. 
Upon this Clauſe it has been holden, that i Raym. 450. 
the Plaintiff need not in his Declaration ſhew - 
any Note in Writing, but it will be ſuffici- 
ent for him to produce it on the Trial; but 
if ſuch Promiſe be pleaded in Bar of another 
Action, it muſt be ſhewn to be in Writing, 
ſo that it may appear to be ſuch a. Contract 
on which an Adien „ 
he Defendant beſpoke a Chariot, and Str. 5 16. 
when made refuſed to take it: In an Action 
for the Value, Pratt, Ch. J. held this not 
to be a Caſe within the Statute, which re- 
lates only to Contracts for the actual Sale of 
Goods, where the Buyer is immediately an- 
ſwerable without Time given him by ſpecial 
greement, and the Seller is to deliver the 
Goods immediately. „ 8 
Mutual Promiſes to marry are not within Cocke and 
this Act, which relates only to Contracts in Baker, Hil. 


Conſideration of Marriage. | 38.4 

So a Promiſe to pay upon a Return of agatk. 280. 
Ship is not within the Statute, for the Ship 
by Poſſibility may return in a Vear. 

Where the Undertaker only comes in aid Salk. 27. 
to procure Credit to the Party, there is a 
Remedy 5 both; and both are anſwer- 
able according to their diſtin&t Engagements. 

But where the whole Credit is given to the 
Undertaker, ſo that the other Party is only 
as his Seryant, and there is no Remedy a- 
gant him; this is not a collateral Undertak- 

wok hw N ing. 


| A irroluftion to the Lan 
ing. Thetefote if two come to a Shop, and 
one buy, and the other to gain him bg 
dromiſe the Seller, & If be ds not pay you, 


© I will,” This is a collateral Undertaking, 
and void without Writing; but if he (ay, 


* Let him hive the Goods, I will be your 


„ Paymaſter; this is an Undertaking for 


x Raym. 224. 


bimſelf, and he ſhall be intended the very 
Buyer, and the other ts act as bis Servant. 
But if A promiſe B, that if he will cute I. 
of a Wound, he will ſee him paid; it is on. 


If a Promiſe to pay, if D. do not; and 


$a'k. 27. 


Rothery and 
Curry, Tr. 
21 G. 2. C. B. 


Read and 
Naſh, Hil. 
23 G. 2. R. B. 


5 F 12g. 302. 


therefore ought ro be in Writing. However 
it is impoſſible to lay down any preciſe Rule 
for the Conſtruction of ſuch Sort of Words, 
but it muſt be left to the Jury to determine, 
upon the whole Citcutmiſtanices of the Cale, 
to whoin the original Credit was given. 
In Conſideration that the Plaintiff would 
not ſhe A. B. the Defendant promiſed to pay 
the Plainiif the Money die, wiz. 4). in 1 
Week; -this was holden 18. N5 within the 
Statute of Frauds; for no Conſideration laid 
that the Plaintiff had promiſed not, to fue, 
and if he had, A. B. could in no fort have 
availed himfelf of this A zreement, but the 
Debt is ſtill ſubſi ſting, 45 conſequently the 
Promiſe collateral. —_ ANN 
Bur where in Confideration, that the Plain. 
tiff in an Action of Aſſault and Battery again 
"A . would withdraw the Record, and for- 
ear to proceed, the Defendant promiſed to 
pay him 30/. the Court held this to be a 


2 0 


% 


new Confideration ſufficient to raiſe a Pro- 
miſe, and not within the Statute. * 

So if 4. promiſe C. that in Conſideration 
of his doing ſome particular Act, B. will pay 
him ſuch a Sum, A. is the principal * 


rr 


ene. 
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tor the Act done is on his Credit, and not 
WES. „ 
Many of the Doubts upon this Statute have | 
ariſen by makin Uſe of the Word collateral, | 
which is not a Word uſed in the Act of Par- 
liaterir. The proper Conſideration is, whe - 
her it be or not a Promiſe to anſwer for the 
ebt of another; for if it be, though it be 
upon a hey Conſideration, and therefore 
Arictly ſpeaking, not a collateral Undertak- 
ing, yet it is within the Statute, and the 
adding to the Promiſe of the Pa ment of the Fiſh v. Hut- 
Debt a Promiſe to Pay the Colts of the Ac- chinſon. Tr. 
tion would make no Difference. | 31 G.. CB. 
Before we conclude with written Evi- 
dence, it is proper to take Notice of 7 Jac. 
r. tz. which enacts, That the Shop- book of 
2 Tradeſman ſhall not be Evidence after a 
Year. However, it is not Evidences of ir- 
ſelf within the Year, without ſome Circum- Salk; 690. 
ſtances to make it ſo. As if jt be proved thar 
the Servarit who wrote it is dead, and thar ir 
is his Hand- Writing, and that he was accuſ- 
tomed to make the Entries. Se where the Evi- Salk. 285. 
dence was, that the uſual Way of the Plain- Ld. Totring- 
tif's Dealings was, that the Draymen came 9's Caſe. 
every Night to the Clerk of the Brewhouſe, 
and gave him an Accouft of the Beer deli- 
yered out, which he ſet down in a Book, to 
Which the Draymen ſer their Hands, and that { 


. 


« 
# 


the Drayman was dead, and this his Hand; 
it was holden to be good Evidence of a De- 
livery. But where the Plaintiff to prove De- Clerk and 1 
livery, produced a Book which belonged to Bedford, M. 
is Cooper, who was dead, but his Naine 5 G. 2. | 
ſet to ſeveral Articles, as Wine delivered to 
the Defendant, and a Witneſs was ready to 
prove his Hand; Lord Chief Juſtice _ 
mo 
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mond would not allow it, iber differed 
from Lord Torrington's, Caſ _ becauſe there 
the Witneſs ſaw the Drayman ſign the Book 
ERery NNIgOt i: 
Upon an Iſſue out of Chancery, to try 
Whether eight Parcels of Hud/on's- Bay Stock, 
bought in the Name of Mr. Lake, were in 
Truſt for Sir Stephen Evans, his Aſſignees 
(the Plaintiffs) ſhewed firſt, that there was 
no Entry in the Books of Mr.. Lake relating 


4 


Receipts were in the Hands of Sir Stephen 
Tua, and there was a Reference on the 
Back of them by Jeremy Thomas (Sir Stephen's 
Book -keeper) to the Book B. B. of Sir Ste- 
phen Evans. Thirdly, Jeremy Thomas was pro- 
ved to be dead, and upon this the Queſtion 
was, Whether the Book of Sir Stephen Evan; 
referred to, in which was an Entry of the 
Payment of the Money, ſhould be read. And 
the Court of King's Bench, at a Trial at Bar, 
admitted it not only as to the fix, but like- 
wiſe as to the other two in the Hands of Sir 
Cited by Ld. Biby Lake, the Son of Mr. Lake. And in 
Hardw. in FSmartle ind Williams, where the Queſtion 
4 — was, Whether the Mortgage Money was 
1753, really paid; a Scrivener's Book of Accounts 
(the Scrivener being dead) was holden to be 


. 


good Eyidence of Payment. 

1 Raym.734- If J. S. be ſeiſed of the Manors of A. and 
B., and he cauſe a Survey to be taken of B. 
and afterward convey it to J. N. and after 

Diſputes ariſe between the Lords of the two 
Manors concerning the Boundaries, this Sur- 
vey may be given in Evidence. Aliter if the 

2 two Manors had not been in the ſame Hands 

* at the Time of the Survey taken. 7 

= | LC #5 o#.. V6 x g 


to this Tranſaction. Secondly, fix of the 
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T cottie nx co unwritten Evidence, 61 
1 294 wer; as to whic every Perſon 
may be 1 Wit! is but ſuch who ate excluded 
for Warr of Integrity or Dffcernment. 
Ins ay t Want of Integrity, it 18 4 
getle le that no Perſon jntercfied in Foe 
Oudftion can bea Witness. 
he kerlet 98 tion of the 'Obj je&ion | ro 91 Fer r Hardw, 
e x Witneſs is up bon a V B any, * 
"Whether ki be to get or Joſe, bree 3 
on of the Cauſe; "yet 7 is certain Phe be b. Per Lee in E 
ing . Witneſs is not continied” to an im- 1 L, Comp, and 
5 titereRt; fot if he be 905 d'to.a Mat- 289 
et, Where he alt $. under. th e 60 Title, 
though he ü 99 in, 10 5 e 


5 ye ee E. 


Ae, 


ite, for he. is 15 only not erste 
NH ri 9 . 
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commingent Intereſt Roh not be ſufhcient to 
8 bim from being a 1 tbere- 
ore an Heir it Law Kar, be a Wirneſs, but a 
emainder Man cannot. "SPA 
Intereſt is when there is a certain Be-. 
nefit or Advantage to 7 Wirneſs attending 
the Determination of the Cauſe one Way. 
Therefore a naked e does not exclude a oY 239. 
an from being a Witneſs. And though in el; v. 8. 
11 60 ſes 2 ban been uſual to have a 7. — rel, ; F226 
ru 


5 yet that is not neceſ- far 
ſary, 
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fary, for ſuch Perſon has in Eact no Intereſt 
to releaſe. However, a Truſtee ſhall not be 
a Witneſs to betray the Truſt; therefore 


Zond, the 7 (9 5 Ed. 6. againſt buying and 
0 Offices, and up 1 5 Trial 45 Was 
produced as a Witneſs to give an Account 

upon what: Occaſion the Bond was given, 

Lord Chief Juſtice Holt refuſed to admit him, 

becauſe it appeared he was privately intruſted 
to make the Bargain by both Parties, and to 

V 

Lindley ond, And the Cafe is the ſame as to Counſel and 

albot, Tr. Attornies, who ought not to be permitted 

12 G. 1, Od. to diſcover the Secrets of their Clients, though 

Str. 14. they offer themſelves for that Purpoſe; tor 


the Counſel or Attorney. It is contrary to 
the Policy of the Law to permit any Perſon 
to betray a Secret with which the Law has 
intrufted bim; and it is miſtaking it for the 

Privilege of the Witneſs that has ſometimes 

led Judges into the ſuffering of ſuch a Wit- 

neſs to be examined. But to this there are 

ſome Exceptions: Firſt, As to what ſuch 

Perſons knew before the Retainer ; for as to 

ſuch Matters they are clearly in the ſame Si- 
tuation as any other Perſon: Secondly, To 

a Fact of his 6wn' Knowledge, and of which 

he might have had Rnowledge, without be- 

ing Counfel or Attorney in the Cauſe. As 
Ld. Say and ſuppoſe him Witneſs to a Deed produced in 
Sele's Caſe, the Cauſe, he ſhalt be examined to the true 
__ l Time of Execution. So if the Queſtion were 
Bridgman, about a Razure in a Deed or Will, he might 


. 


of all the® had ever ſeen ſuch Deed or Will in other 
Judges. Plight, for that is a Fact of his own Know- 
b en nene err en ledge 5 
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where the Defendant pleaded to Debt on 


it is the Privilege of the Client and not of 


SSB OM MS, A000 mMH - o ict 5 


with Advice be examined to the Queſtion Whether he 


eee an ants tf 6 ah et 
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edge; but he ought not to be permitted to 
difcover any Confeſſions his Client may have 
made to him on ſuch Head: 'So if an Attor- Str. 1122. 
ney were preſent when his Client was ſworn Econ. 
to an Anſwer in Chancery, upon an Indict- 


ment for Perjury he would be a Witneſs to 
prove the Fact of raking the Oath, for it is 


4 Fact in his-own' Knowledge, 00 no Mat- 


ter of Secreſy committed to him by his Cu. 

pd Ab 

YA Seite Facids was brought by the King) to 1 Mod. 21. 

avoid a Patent, and Exception was taken to 

the Witneſs, becauſe he was Deputy to the 

Perſons that would avoid it, and the Excep- 

tion was diſallowed, becauſe the Scire Facras 4 

is in the King's Name, and therefore it can- 

not be preſumed that the Intereſt is in ano- 

ther, which would deſtroy the very Being 

of che Stire 'Facias; but the Proof of that 
ought to come on the Defendant” 8 Side to 
roy the Proceedings. 

It is no good Exception to a Witneſs that 
he hat Common per | Cauſe de vicinage of the a 
Lands in Queſtion, for this is no Intereſt but == 
on! an Excuſe for a Treſpaſs. - *. 

rom this Rule it is apparent That che 3 
Plaintiff or Defendant cannot regularly be a 
Witneſs in his own Cauſe, for he is moſt im- 
mediately intereſted; therefore an Anſwer 
in Equity is of very little Weight where there 
are no Proofs in the Cauſe to back it; yet 
if there be but one Witneſs againſt a Defen- 
dant's Anſwer, the Court will direct a Trial 
at Law to try the Credibility of the Wit- 
neſs ; and in ſuch Caſe will Le: the De- Ea. Ca. Ate. 
fendant's Anſwer to be read to the Jury. 229. 

But if any Perſon be arbitrarily made a De- 
ſendant to prevent his Teſtimony, the Plain- 

D d 2 tiff * 
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ys 
K 


. £8. Intfodutftion to the Law 
riff ſhall not prevail by that Artifice; 3 * the 


Defendant againft Whom nothing is 
ſhall be ers notwithſtanding, tor he does 


5 not ſwcar in his own Judigestios, but in 


x Sid. 447. 


Juſtification of another. However, this Rule 
is ta be underſtood where there is no Man- 


ner of Evidence againſt the Deſendant; for 
it there be, his Gult or Daene muſt Wait 


the Event of the Merdict. 
In Freſpaſs, if one whom $5 Plaintiff 


en ee he b 
. i 


made a Defendant, the Court will 

on Motion give Leave to omit bim, and 
have. his Name firuck out of the Record, 

even after Iſſue joined; for the! Plaintiff cam 
10-00 — examine a Defendant though no- 
dien be of oved-againft hin: And therefore 

gion for a Miſdemeanor, the 

r General: (Trevor): offering to exa- 
mine a Defendant for the King, which the 

Court would not permit, he entred a Nolle 


Dormer and Hrqegui and chen examined him. If a mate - 


Forteſcue, 


Poplet v. 


James, Tr. 5 the Defendant pleaded: 


G. 2. 


rial Witneſs for the Defendane in Ejoctmenr 
M. 9G. . be alſo, made a Neſendant, the right: | 


Way is 
for him to let Jud nt go by Default; 

"it he plead,; and by: that Mtan admit bünlelf 
to he Tenant in Foſfeſſon, the Court will 
net afterward! upon Motion ſſtrike out his 
Name. But. in ſaeh Caſe, if he conſent to 
let a Verdict be giren againſt: him, for as 
much as he is proved £0 ha Poſſeſſion of, I 
ſee no Reaſon. Why he ſhould not be a Wit⸗ 
neſs for another Defendant; —In Treſpaſs, 
xd aftio non, quia 
dicit that Sachen Muuſon, named in the 
Simul eum paid the Plaintiff a Guinea in Satis- 
faction, Aer Iſſue therebn; the Defendant 
produced: — and _ Eyre Ch. Juſt. he 


may 


" * — 
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may be; examined, for what he is now. to | 
prove cannot be given in Evidence in ano- 

r, Action, and in Effect he makes himſelf 
i bag by Swearing. he was concerned in the 
ſpaſs. But if the Plaintiff can prove the Reaſon v. 


Tre | 
Perſons named in the Simul cum in Treſpaſs Ewbank, He 


Parti Zuit. whi 1.1 G, . per 
y, and Parties to the Suit, which muſt Ca 


be by producing the Original or Proceſs a- 
nk. — — | 3 ineffectual En- * 
deavour to arreſt them, or that the Proceſs 
was loft, the Defendant ſhall not have the 
Benefit of their Teſtimony. _ _ 
From what has been 0 it appears, 1. 
That a particeps criminis may be Witneſs for 
the Plaintiff, though left out of the Decla- 
ration for that Purpoſe; yet this mightily 
leflens his Credit, eſpecially in Treſpaſſes 
where Satisfaction from one is a Diſcharge 
for all the reſt. In a criminal Proſecution, Keb. 27, 18. 
according to the Opinion of ſome, he can 
only be a Witneſs in two Caſes, viz. if he 
be actually pardoned or if he have no Pro- 
miſe of Pardon. But others have holden that 
ſuch a Promiſe will be no Exception to his 
Competency, but only to his Credit; there- 
fore in Lagers Trial the Court retuſed to let 
a Wiyneſs be examined on a Voyer dire Whe- 
ther he had ſuch a Promiſe. . | 
2. That Husband and Wife cannot be ad- 
mitted to be Witneſs ſor each other, becauſe 
their Intereſt, are abſolutely the ſame; nor 
againſt each other, becauſe contrary to the 
legal Policy of Marriage. However, there 
are ſome Exceptions to chis Rule: Firſt, in 
the Caſe of High Treaſon it has been ſaid, 
that a Wife ſhall be admitted as a W itne(s 
againſt her Husband, - becauſe the Tye of 
Allegiance is more obligatory than any other. 
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An Iutroduttion to the Law 
Secondly, by the 7 G. 2. the Wife of a 
Bankrupt may be examined by the Commiſ. 
fioners touc mg his Eſtate, but not his 
Bankruptcy. ' Thirdly, if a Woman be ta- 
ken away by Force and married, ſhe may be 


an Evidence againſt her Husband indicted on 


H. 7. 2. againft the Stealing of Women; 
or a Contract obtained by Force has no Ob- 


- ligation in Law. So upon an Indictment on 


x Str. 633- 


Lady Law- 
ley's Caſe. 


Str. 504. 


1 Fac. 1.c. 11, for 22 a ſecond Wife, 
the firſt being alive, though the firſt cannot 
be a Witneſs yet the ſecon my, the ſecond 
Marriage being void: And Whether a Wife 
de jure may not be a Witneſs againſt her Huſ- 
band on an Indictment for a perſonal Tort 
done to herſelf, ſeems to be Matter of Doubt. 
In Lord Audley's Caſe ſhe was allowed to be 
a Witneſs to prove her Husband aſſiſted to a 
Rape upon her; and though this Cafe has 
been denied to be Law, yet it was in Caſes 


where the Indictment was not for a perſonal 


Tort to the Wife; and in the Caſe of Azyre, 
on an Indictment for the Battery of the 
Wife, Lord Reymond ſuffered the Wife to 
give Evidence; and the Wife is always per- 
mitted to ſwear the Peace againſt her Huſ- 


band; and her Affidavit has been admitted to 


be read on an Application to the Court of 


| 3 Bench for an Information againſt the 


Husband for an Attempt to take her away 
by Force after Articles of Separation; and it 
would be ſtrange to permit her to be a Wit- 


neſs to ground a Proſecution upon, and not 


afterward to be a Witneſs at the Trial. 
Fourthly, in an Action between other Par- 
ties, the Wife may be a Witneſs to charge 
her Husband, Ex. gr. to prove the Goods 
for which the Action is brought ſold 8 = 
5 | redn 


1 «a ac 
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Credit of the Husband, —So perhaps in ſome 
Caſes, in an Action againſt, her Husband, 
though ſhe will not be admitted to be a 
Witneſs, JS a Confeſſion of hers may be 
given in | | 
an Action was Weide for nurſing his Child, 
the Plaintiff was allowed to give in Evi- 
dence, that the Wife declared the Agree- 
ment to have been for ſo much per Week 
becauſe ſuch Matters are uſually tranſacte 
by the Women. 

But no other Relation is excluded, becauſe 


no other Relation is abſolutely the ſame in 


Intereſt : Therefore in Pendrel and Penarel, 
before Lord Raymond, which was an Iſſue 
out of Chancery to try Whether the Plain- 


tiff were Heir to T. O. the Marriage and 


Birth being admitted by Order, the Mother 
was admitted to prove the Father had Acceſs 
to her. So in Lomax and Lomax before Lord 
Hardwicke, the Mother was admitted to 
prove the Marriage; and in an Ejectment a- 


gainſt Sarah Brodie at Hereford 1744, Mr. 1. 


Wright admitted the Father to prove the 


Daughter legitimate; her Title being as 


Heir to her Mother. | 

To conſider now the Exceptions to this 
Rule; that no Perſon intereſted can be a 
Witneſs. FR. | | 

1. Exception; A Party intereſted will be 
admitted in a criminal Proſecution in moſt 
Inſtances. 


H. had a Promiſe of a Note of 5], from Salk. 283. 


his Mother-in-Law, and by ſome Slight got 
her Hand to a Note for 1001. and it was 
holden by Holt at Guildhall, that the Mother 
could not be a Witneſs in an Information for 


the Cheat; for though the Verdict cannot be 


D d 4 given 


vidence to charge him: As Where Str. 527. 
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given in Exidence in an Action upon the 
Vote, vet ke fa 

8 kſluen e the Jury Ix But in the N * and 

Bray Lord Hardwicke, ſaid, If this Cale bad 

not becn ſettled by ſo great a Judge, it would 

gc to the Credit only, and not._to, the Com- 

petency, and in Far. 119. it is ſaid by, Holt, 

bat if a Woman give a Notg or Bond to a 

Salk. 286. Man, to procure. her. the, Loye of 7, S. by 

42 ſome Spell or Charm, in an; Indictment for 

the Cheat, ſhe ſhall be a Witneſs, though it 

tend to avoid the Note, for. the Nature of 

Far. 119. the Thing allows no other Evidence. So if 

the doiag of the Act, which: he is now Evi- 

dence to invalidate.or ſet aſide, were a Mean 

to obtain his Liberty, he ſhall be a Witneſs, 

as in the Caſe of a Bond given by. Dureſs. 


Str. 595- The, Defendant was indictèd for tearing 2 


Note, whereby he promiſed to pay ſo much, 


Money to 4. B. who was produced as a. 


Witneſs, and notwithſtanding it was objec- 


red that he was going to [Wear to ſet up his 
own Demand, becauſc, if convicted, the 
Court would compel the Defendant to give 


a new Note, yet he was admitted. 
Rexv.Nunes, . Mrs. L. gave a promiſſory negotiable 
f. 9 G. 2. Note to the Defendant in truſt to aſhgn it to 


Mrs, 7. who was indebted to Mrs. L. the 


Defendant, broke his Truſt and negotiated 
the Note; Mrs. I. having paid the Note, 


brought a Bill in Chancery againſt the De- 
fendant, who, in his Anſwer denied the 


. Truſt, upon which he was indicted for Fer- 
Mrs. L. to give 2 of the Truſt, and 
compared it to the 
the Perſon, whoſe Hand is forged is not ad- 
mitted, and ſaid it differed from the Cafe of 
IF a. x” © 


they were, ſure to hear of 


jury, and Lord Hardwicke, retuſed to admit 
Cale of Forgery, where 
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Uſury, where the Party is admitted to be an 


Evidence, if the Money is paid; the Reaſon 
of which is, being Party to the Crime, he 
Vill not be permitted to have any Remedy 
RN „„ eee 
Though, as is ſaid, a Perſon whoſe Hand 
is forged is not admitted to prove the For- 
gery, yet under many Circumſtances he may, 
where he is not directly intereſted in the 
Queſtion; as in Wells's Cale, who was indict- 
ed for forging a Receipt from a Mercer at 


40 


Oxford, the Mercer having before recovered Per Willes,C. 
the Money in an Action againſt Melk, was J. at Oxon. 


admitted to prove the Forgery. 

80 in an Indictment for Perjury on the 

Statute the Perſon injured cannot be a Wit- 

nefs, . becauſe the Statute gives him Ten 

Pounds, but in an Indictment at Common 

Law the Party injured may be a Witneſs. 
2. Exception; A Party intereſted will be 

admitted for the Sake of Trade and the com- 

mon Uſage of Buſineſs. _ 

Therefore a Porter ſhall be Evidence to 


prove a Delivery of Goods.—So a Banker's 


prentice to prove the Receipt of Money. 
So an Indorſement on a Bond by the Obligee 
of the Reccipt of Intereſt has been admitted 
to bring it within the twenty Vears. 

3. Exception; A Party intereſted will be 
admitted where no other Evidence is reaſon- 
ably to be expected, -- 

As upon the Statute of Hue and Cry, 
where the Party robbed. is admitted, even 
though he be himſelf Plaintiff. 


S0 in Actions by Informers for ſelling Per Lee Ch. 
Coals without meaſuring by the Buſhel, the J. in E.]. 


Servants are Witneſſes tor their Maſter, not- 
withſtanding 3 G. 2. inflicts a Penalty upon 
| them 


Comp. v. 


Goſling. 


410 An Introdufiion to the Law © 
them for not doing it, though Zyre Ch. J. 
did, on that Account, in two or. three Ia. 
ſtances refuſe to receive them. 
Rexv. Phipps So where the Queſtion was, whether the 
end Archer Defendants had a Right to be Freemen, 


at Cambr. per though it appeared there were Commons be- 


Lee Ch. ]. longing: to the Freemen, yet an Alderman 


was admitted to prove them no Preemen, it 

appearing that none but Aldermen were priv 

to the Tranſactions of the Corporation with 
regard to making Perſons free. wk 

E. LComp. v. So where: the Queſtion was, whether the 

Golling. Maſter had deſerted the Ship, (Suſſex) with- 

* out ſufficient Neceſſity; a Sailor, who had 

given Bond to the Maſter, (as a Truſtee for 

the Company) not to deſert the Ship during 
the Voyage, was admitted Evidence for the 

Maſter, it appearing all-the Sailors entered 

into ſuch Bonds,  _, 

Salk. 289. So where a Son having a general Autho- 
rity to receive Money for his Father, re- 
ceived a Sum and gave it to the Defendant ; 
the Son was admitted as a good Witneſs (his 
Teſtimony being corroborated by other Cir- 
cumſtances) for his Father in an Action of 
Trover for the Money. | 

Mic.1752.C, So in Trover againſt a Pawn-broker, the 

B. at Weſt- Servant embezzling his Maſter's Goods, and 

munſter. 2 them will be admitted to prove the 

. | 

4. Exception; A Party intereſted will be 
admitted, where he acquires the Intereſt by 
his own Act after the Party, who calls him 
as a Witneſs, has a Right to his Evidence. 

Skin. 586. And therefore tho' one, who lays a Wa- 
ger at the Time of the original Wager, is 

no Witneſs, yet one who lays a Wager af- 


3 Lev. 1 32. terwards ought to be admitted; and perhaps 
a Perſon 
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| Relative to Trials at Niſi Prius. 
a Perſon who laid a Wager at the ſame. Time 
will be admitted, in Caſe he has received the 
Money without any. Condition to return it; 
a; Money will be intended to be duly 
paid. 2 
: 7. Exception; A Party intereſted will be 
admitted where the Poſſibility of Intereſt is 
very remote. 


As where an Information, in Nature of a2 Lev. 231. 
Quo Warranto, was brought againſt the tamen Quere. 


Mayor, Citizens, and Commonalty of London, 
for taking Two- pence per Chaldron for all 
Sea Coals brought to London; Freemen were 
admitted to prove the Preſcription, it ap- 
pearing that the Mayor and Sheriffs have the 
whole Profits of this Toll, though they have 
it for the Benefit of the Corporation of which 
all the Freemen are Members; yet theſe 
having no particular Profit to themſelves 
were {worn as Witneſſes; for it cannot be 
preſumed, that, for an Advantage ſo ſmall 
and ſo remote, they would be partial and 
perjure themſelves. And Scroggs Chief Juſ- 
tice ſaid, that it ought not to be a general 
Rule, that Members of Corporations ſhall be 
admitted or denied to be Witneſſes in Ac- 
tions for or againſt their Corporations ; but 
every Caſe ſtands upon its own particular 
Circumſtances, viz. Whether the Intereſt 
be ſo..conſiderable as by Preſumption to pro- 
duce Partiality or not. And this Exception 
bas of late Vears been a good deal extended. 
In the Caſe of the King and Bray, Hil. 10 
G. 2. Lord Chief Juſtice Hardwicke ſaid, 
that unleſs the Objection appeared to him to 
carry a ſtrong Danger of Perjury, and ſome 
apparent Advantage might accrue to the 

Virneſs, he was always inclined to let it 
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go to his Credit only, in order to let in a 
proper Light to the Caſe, which would o- 
ther wiſe be ſhut out; and, in a doubtful Caſe 
he ſaid it was generally his Cuſtom; to admit 
the Evidence, and give ſuch Directions to 
the Fury as the Nature of the Caſe might re- 
quire; that was an Information in Nature 
of Quo Warranto for the Defendant to ſhew 
by what Authority he claimed to be Mayor 
of Tintagel, and Iſſue taken upon this Cuſ- 
tom, viz. That at a Court Leet annually 
holden on the Tenth of October, the Mayor 
for the Year enſuing is to be choſen, and for 
that Purpoſe two Elizors are to be nomina- 
ted, one by the Mayor, the other by the 
Town-Clerk ; theſe Elizors are to nominate 
Twelve Jurymen, who are to. preſent the 
Mayor for the Vear enſuing; and in Caſe the 
Town-Clerk refuſe to nominate his Elizor, 
that then the Mayor ſhall nominate the ſe- 


cond Elizor. At the Trial P. Hoskins, who 


was ſecond Elizor, nominated by the Mayor, 
upon the Default of the 'Town-Clerk's No- 


mination at the Election of the Defendant, - 


and P. Hoskins who ſerved as a Juryman at 
the ſaid Election, were both offered as Wit- 
neſſes to prove the Cuſtom, but rejected in 
toto, as not competent Witneſſes to any Part 
of it: But upon Motion a new Trial was 
granted; the Chief Juſtice ſaid, the having 


of an Elizor is intended a Franchiſe in the Bo- 


rough, but in the Elizor himſelf it is only an 
Authority, and the Execution of it paſt and 
over. And he ſaid he knew no Caſe where 
a Man who has acted under a bare Autho- 


rity has been refuſed to prove the Execution 


of it. Perſons that have been themſelves in 


Office, are often called to ſhew what the 


Uſage 
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Relative to Trials at Niſi Prius: 
Uſage is, and what they did when in Office, 
and if their Acts be illegal, they are liable to 
Quo Warrants, and he faid the Caſe in 3 Keb. 
90. was very material; for there, upon an 
Iſſue to try whether by the Cuſtom of the 


Manor the Tenants were to pay Fines and 
be re· admitted upon the Death of the laſt 


admitting Lord, the Steward was admitted = 
to prove the Cuſtom, though he had Fees —_ 
upon Admiffion, "5 


The ſecond Sort of Perſons excluded for 
Teſtimony, are fuch as are ſtigmatized. 
Now there are feveral Crimes that ſo ble- 
miſh the Reputation, that the Party is ever 
eee to be a Witneſs; as Treaſon, Fe- 
lony, and every Crimon falſi, as Perjury, For- 
por. and the like: Fol rhe a Man is con- 
victed of thoſe glaring Crimes againſt the 
common Principles of Humanity and Honeſ- 
ty, his Oath is of no Weight. 5 
The common Puniſhment that marks the 
Crimen falſ, is being ſet in the Pillory, and 
therefore, anciently, they held that no Man 
legally ſer in the Pillory could be a Witneſs, 
but the Nigour of this Piece of Law is reduced 
to Neaſon; for now it is holden, that unleſs 
2 Man be put in the Pillory pro crimine falſi, 
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as for Perjury or Forgery, or the like, it is 17 
no Blemiſh to his Atteſtation; it is the Crime Salk. 690. 4 
and not the Puniſhment that makes the Man Wi 
infamous; therefore where a Man was con- 1 
victed of Barretry, though he was only fined, | 11 
the Court held him incompetent; ſo a Per- Mackinder' FN 
ſon convicted of Petit Larceny is equally in- Caſe, Hil. | 1 
famous with one convicted of Grand Larce- 270.2. C. B. bs! 
ny, for they are both Felovy. ' 10 
Aſter a general Statute Pardon a Perſon at- Þ 


tained is # good Witnefs; and fo he is after 
| burning 
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burning in the Haud, which amounts to # 
een” ⁰··mgmm tm das: 
If one found guilty on an Indictment for 
Perjury at Common Law, be pardoned b 
the King, he will be a good Witneſs, becauſe 
the King has Power to take off every Part of 
the Puniſnment; but if a Man be indicted of 
Perjury on the Statute, the King cannot par- 
don, for the King is diveſted of that Prero- 
gative by the expreſs Words of the Statute. 
Note; The Party who would take Advan- 
tage of this Exception to a W itneſs, muſt 
have a Copy of the Record of Conviction 
ready to produce in Court. FT. n 
- 'T hirdly, Infidels cannot be Witneſſes, i. 
r. ſuch who profeſs no Religion that can bind 
their Conſciences to ſpeak Truth. But when 
any Perſon profeſſes a — that will be 
a Tie upon him, he ſhall be admitted as a 
Wirneſs, and ſworn, according to the Cere- 
monies: of his -own Religion; for it would be 
ridiculous to ſwear a Witneſs upon the Holy 
Evangeliſts, who did not believe thoſe Writ- 
ings to be ſacred... Thus Jews are always 
ſworn upon the Old Teſtament; Mahome- 
tans on the Koran; thoſe of the Gentou Re- 
ligion according to the Ceremonies of that 
Religion, Se. 1H Aer r 
Fourtbly; Perſons excommunicated con- 
nor be Witneſſes, becauſe being excluded out 
of the Church, they are ſuppoſed not to be 
under the Influenee of any Religion. 
2 Bulf. 1585. PFifchly ; the ſame Law, it is ſaid, holds 
place in Relation to Popiſh Recuſants. This 
Opinion is founded on the Statute of 3 Fac. 
1. c. 7. which enacts, That every Popiſh Re- 
cuſant Convict ſhall ſtand, to all Intents and 
Purpoſes, diſabled, as a Perſon lawfully ex- 
my | communicated: 
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communicated: But Mr, Serjeant Hawkins, 

in his Pleas of the Crown, Vol. 1ſt. Fol. 23, 

24. bas very ſenſibly ſaid, that this Con- 

ſtruction is over ſevere, as the Purport of the 

Statute is ſatisfied by the Diſability to bring 
Bat Perſons utlawed may. certainly be Co. L. 6. 

Witneſſes, becauſe they are puniſhed in their 

Properties and not in che Loſs of their Repu- 

tation, and the Outlawry has no manner of In- 


: 4 


fluence on their Credibility. Bin 5 
As to thoſe who are excluded from Teſti- 
mony for want of Skill and Diſcernmenr, 
they are Ideots, Madmen and Children. 
. Regard to Children, there ſeems to be 
no preciſe Time fixed wherein they are ex- 
Chided from giving Evidence; but it will 
depend in a great Meaſure on the Senſe and 
Underſtanding of the Child, as it ſhall appear 
on Examination to the Court. However, it 
ſcems to be ſettled, that a Child under the 
Age of ten ſhall in no Caſe be admitted; but 
ter, that Age, if the Child appear to have Steward's 
any.: Notion. of the Obligation of an Oath, Caſe; Old- 
there has been a Foundation laid by o- oy 1704. 


after cet 
ther Witneſſes to induce a Suſpicion, the 79% 
Child ſhall be admitted to prove the Fact. 
Doubtleſs the Court will more readily admit 
ſuch a Child in the Caſe of a perſonal Injury 
(ſuch as a Rape) than on a Queſtion between 
other Parties; and perhaps, in ſuch Caſe, 1 H. H. P. C. 
would even admit the Infant to be examined 634. 
without Oath; for certainly there is much Dy. 304. 
more Reaſon for the Court to hear the Re- 
lation of the Child, than to receive it at ſe- 
cond- hand from thoſe that heard it ſay fo. 
In Caſes of foul Facts done in ſecret, where 
the Child is the Party injured, the repelling 

* 55 0 ”— * «one their 


/ 


3 


n lamodluckiun is the" LU] 
their Evidence entirely is, in ſome Meaſure, 
denying them the Prötection of the Law; 
yet the Levity and want of Experience in 
Children, is Fer re 4 Circum ſtance 
which gots g reatly to their Oredir. © 

1 have in — Courſe of the foregoing Str- 


vey veceſſafily taken Notice of ſome of the 
general Rules” — 70 but for better under 


more 
fanding the true Theory of Evidence ir 5 
be proper to rake 2 Yiew of then r6geth 

T be kart rene uke is, That Wor Fi 

give the beſt Evidence that the Nature- of 
che Thing is capable of: The true Metin hal 
of this Rule is, that nd füch . 
be bronght, chat e nurtr Rei ſuppoſes ſti 
reter Rvidence behind in fie P. ae Poſ: 
ſñon or — nee fo 1 is alt6- 
gether infufficient ani ous notlling, 28 * 
carries 4 Preſumption with it contrary; 
the Inteftitivn for 1100 it is. produced; +; 
if the other oe Evidence did not. make 
againſt the Party, why did he not produce it 
to the Court? As it Man oof a Copy B: 
2 Deed or Will, Where he gught to produc 
rhe Original, this carlies 1 Pfefum priott with 


it that there is ſomething tore in che 
or Witt that makes ag i the Parry, Dad 


he weuld have produce it 3” atid 1 re 


che Proof of a in this Caſe is not Evi- 
dence; but if Ky prove the Original Will 


dn che Hands of thee advoife Party, of to be 
daeſtroyed without his Default, a Copy will 


be admitted, becaufe then ſuch Copy? is the 

beſt Evidence: The Prefumption of greater 

Evidence behind in the Party 5 * ſon be- 
i by poſtrive P 

fecond gener Rule is, Tire ns Pet- 

fon intereſted in the Queſtion can be a - 

neſs: 
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tels: There is no Rule in more g general Uſe: 
and none that is ſo little underſt dd, 1 UE 
therefore endeavoured in the fore going Part 
to explain it, and to ſet down the ſeveral Ex- 
ceptions to it; and I can add nothing to wha 
T have ſaid upon the Subjett., 

The third general Rule is, That Hearſay 
is no Evidence,” For no Evidence is to be 
admitted but what is upon Oath ; and if the 
firſt Speech were without Oath; another 
Oath This there' was ſuch Speech, makes ir 
no more than à bare ſpeaking, and ſo of no 
Value in a Court of Juſtice. "Beſides if the Mod. 285 - 
Wirgieſs be living, what he has been heard 
to fay is not the beſt Evidence,” Bui though 
Hearſay be not allowed as dire&*Evidence, 

et it may be admitted in Corroboration ors 
Wines s Teſtimony, to ſhew that he affirm 
ed the ſame Thing err on other Oecaßt 
ons, and that he is til conſtant to himſelf. 05 

_ © '$0 where' the Iſſue 1 is on the en ne V 
of the Plaintiff or Defendant, it ſeems the e 
Practice to admit Evidence of what the Pa 
rents have been heard to nb either as to their - 
| = or not being married; ard with Rea * 
lot the Preh ten ariſing from the Co. * 
biegen is either ſtren chinee or deſtroyed? 
by ſuch Declarations, which are not to be 
phe in Evidence directly, but may be aſ- 
gned by the Witneſs as a Reaſon for his Be- 
lief one Way or other. But in Perdre] and 
Pendrel, Hil. 7 G. 2. Lord Raymond would 
not ſufter the Wife's Declarations, that ſne 
ſhould not know her Husband Sight, 97. 
to be given in Evidence till after ſhe had been 
produced on the other Side. So Hearſay is Gimwade 
ood Evidence to prove, who is my Grand- and Steveng, 

her, when he married, what 9 _ Kent, 1697. 
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Skinner v. 


mont, Wor- 


ceſter, 1744. 
e 


4 2 


ern: I bye. her Evidence. So 


As Introduftion to: the Law 
had, Ec. of which it is nor 1 to 
to prove 

ther, Mo 1 4 Fs a r other Kela 

ron e my 1 the 8 


ion it in the Family 
21865 965 Urech 0 to 1 5 


f Feldene ; and for a 
Finger ir would be good Evidence if 1 _ 


{ware that a N or other near R 
jon bay had ol him, ſo, which Relation | is d 1224 
77 Eye c&ment between the Puke of Athol 
d Afhburnhan, E. 14 C. 2. Mr. Sharpe, 
3 0 Jo Attorney in ape -auſe, was admit- 
to proye what Mr. Worthington told him 


ce knew and hag hears in Regard to the 
digree of the E 4 Joi Me 4 25 c 


E If 
Prefer pron ir it i = 22 — 
By rhey BY Er 19 0 i 5 to prove general 
F putation; wher ue was 
0 d r over the Plaintiff's af. 
A were A to give 
go e between P 
ie 99 75 the Right 
Wa yy 4 . 851 Ipods 
the f Plaintiff; deri 5 Title om Lord R. 


in, who be g a Preſentation of one Knight ; 
the Biſhop ſet up A 1255 in himſelf, Ions 
veaſed the 7 of 1 R. The Plaiptiff 


7 0 in Evid 7 an ee in the Re ider 
the Dioce 


hich. th Blank, ml Place, 
f. w atop in the Place, 
where the * 

whit 


atron's. Name is uſually inſerte- 
offered Pargl Evidence of 
eneral Reputation 
2 os in b ip by the Preſentation of Lord R. 


of the County, 72 


3 Upon 2 Bill Excep ions this came on 4 
„Mt of Rrer o A. &. Vhere The 5 — 


- 
: . 
* % + N 


Relative to Trial at” Niſi Prius. 4t9- 
Opinion was that the Evidence was allow 
able ; the Regiſter which was the proper 
Evidence being ſilent. A Preſentatic ma 
be by Parol, and what commences by Parol, 
180 be tranfraifred to Poſterity by Fur, 
an that creates a general eputation. 
The fourth general Ryle is, That in all 
Caſes WAGE fert Cha — — or 7 7 
is ay e Evidence of particular Fa 
be 8 1 met i bur not whe e ix comes in 
This Has fomet? is occaſio oned 
eftion” it? Chancery, Wherher it We | 
in Map or det. "As wherd 4 Bil was Bivuitth Clerks. Fe 


y a kept Miftreſs for am Antwiry; the Be. riam, 27 July 
A an 55 his Anſwer, aid, he was a2 * 

ac lewd 5. of inf: famous el be, 

«fore \ 


bay acquainted with her;“ 
LR gs tt olden oo be cient dy putting 
het i in \ffue; ta enahle che Deſet 
dant to prove ede ra wie But where Ld. Dones 
0 17 5 Bi MH ht the Husband — Lady 
r faid, had not betiaved 5 t — 2 
1 5 with Dre the Tenderneſs' to hitn — ow 
0 8 4 ifebous Woman, much lels | 
«his Wiſes this was boldeti not to 10 t 
1 70 0 in Aas, fo 15 to "Enable. the 7 
8: 1 particular Facts. '. In an Ace- Roberts v. | 
or mal Converſation, the Defen- Malton, per 


in Evidence articular Facts ard 
he 1 Adultery ich orhers, or hav- 3 
x Baſtard before f rage becauſe: by 


the Ae 4 1 Husband puts her 
ehaviour i Ile. Aa e che De- 
dine to particular 18 
'1 FM. 9 to her ge | 
9 8 .* is put Gay i Iſfue by the Ye 191 
curl on, the Proſecutor may cxamine to par- 
E e 2 ticulat 
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xicular Facts, for it is impoſſible without ic 
to prove the Charge. Yet there is one Caſe 
of that Sort in which the Proſecutor is not 
allowed to examine to any particular Fact, 
without giving previous Notice of it to the 
Defendant; and that is, where a Man is in- 
Ae Near being a common Barretor; and 
the Reaſon is, ſuch Indictments are common- 


— 


Iy againſt Attornies, whoſe Profeſſion it is to 
follow Law-ſuirs; and it is a difficult Matter 
to draw the Line between that and acting as 
7 ol therefore it makes it neceſſary 


— * 


ffir him to know what particular Facts are to 
„be given in Evidence, that he may be pre- 
+" pared to ſhew, that he was fairly. 4 25 ed 

in thoſe Caſes, and acted in his Profeſſion. 
But in other criminal 2 the Proſecutor 


cannot enter into the Defendant's Character, 
"unleſs*'rhe Defendant enable him ſo to do, 

4... +1 Dy; calling Witneſſes in Support, of it, and 
een then the Proſecutor cannot examine to 
W Parnieular Facts, the general. Character of 
„„the. Defendant nat being put in Iſſue, but 
Foming in * BAT Hl or the ſame Reaſon 
if you would, impeach the Credit of a Wit- 

nels, you, can only ,cxamine to his general 


TY Character, and ngt to particular, Facts: E- 
Voery Man is ſuppoſed to be capable 2 ſup- 
pPaeorting the one, but it is not. likely he 
hould be prepaped 0 anſ EN 
dodut Notice; and unleſs his general Character 
and Behaviour be in Iſſue, he has no Notice. 
The Fifth genergſRule 1s,, Ambiguitas ver- 
Borum latens verificatione 5 e, naw quod ex 
Fado otitur anibiguum Ry 5 ne. tat tollitur. 


[i 


tions 


ones and Therefore where the, Teſtatrix deviſed her 
ewman,Tr. Eſtate to her Couſin Fohn Cbeere, there be- 

both Father and Son of that Name, Parol 
5 PV 


24 G. 2. Ar 
Cheney's ing 
Caſe, 5 Co. 9 
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Evidence was admitted to prove that the 
Son was the Perſon meant; for the Heir's 
Objection aroſe from Parol Evidence, and 
therefore Parol Evidence ought to be admit- 
ted to anſwer it. So if a Man having two z R. A. 676. 
Manors called Dale, levy a Fine of the Man- 

or of Dale, Circumſtances may be given in 

Evidence to prove which Manor he intend- 

ed; for this is not to contradict rhe Record, 

but to ſupport it. Lord Bacon, in his Read- 

ing upon this Maxim, diſtinguiſhes Ambigui- 

ty into Patens and Latens, and faith that La- 

tens is that which ſeems certain and withour 
Ambiguity, for any Thing that appears upon 

the Deed: or Inſtrument; but there is ſome 
collateral - Matter out of the Deed, that 

breeds the . 3 but Ambiguitas Pa- 

tens, i. e. That which appears to be ambigu- 

ous upon the Deed or Inſtrument, is never 

holpen by Averment; for that 'were in Ef- 

fe& to make that paſs without Deed, which Ballis and 
the Law appoints ſhall not paſs but by Deed ; Church v. 
therefore where the Deviſce's Name is — 
tally omitted, Parol Evidence cannot be ad- — per 
mitted to ſhew who was meant; and as Parol Hardw.Canc' 
Evidence will not be admitted to explain an 
Ambiguity which is patent, much leſs will 

it be admitted to alter the apparent Meaning 

of the Will: Therefore when a Man gave Lowfield and 
Two thouſand Pounds to his Brother John, Stoneham, G. 
and, in Caſe of his Death, to his Wife, Lord Hall 1746. 
Chief Juſtice Lee would nor ſuffer Proof to 

be given, that the Teſtator meant his Bro- 

ther ſhould have it only during Life. But Lake and 
where A. deviſed Four hundred Pounds to Lake, 8 Nov. 
his Wife, and made her Executrix, without 175“ 
diſpoſing of the Surplus; Lord Chancellor 
Hardwicke admitted Parol Evidence to'ſhew 

pIV11680 V1 E e 3 the 
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the Fact; and, if the Fact be 


eſpaſs, he need only make a gener- 
al Denial of 
proved, then he may prove a Propoſition in- 
conſiſtent with the Charge, as that he was 
at another Place at the Time, or the like. 
Pur to this Rule, there is an Exception of 
ſuch Caſes where the Law E the Af. 
firmative contained in the Iſſue. Therefore 
in an Information againſt Lord Halifax for 
refuſing to deliver up the Rolls of the Au- 
ditor of the Exchequer; the Court of Ex- 
ehequer put rhe Plaintiff upon proving the 
| | Negative, 
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Negative, viz. That did not deliver 
chem; for a Perſon tall be preſumed duly 
to execute his Office till the contrary ap- 


The Seventh general Rule is, That no 
Evidence nred be given of what is agreed by _ 
the Headings; F or the Jury are only ſworn 
to try the Marter in Iſſue between the Par- 
ties, ſo that nothing elſe is. properly before 

them. In Replevin the De —— avowed Dy. 183. 
taking the Cattle, eee Loguo GC. o& 
is quo, as Parcel of his Manor of K. the 
Plaintiff replied, that it was Parcel of the 
Manor of K. and made Title to it, and tra- 
verſed that the Manor of K. was the Free- 
hold of the Defendant: He was not admit- 
ted to prove that K. was no Manor, for 
that I gs by Ter. ** 

The Jury cannot in i 
that ks eee againſt OY 
mitred of Record, though the Truth be 
contrary; but, in other Caſes, though the 
Parties be eſtopped to ſay the 0 
Jury are not; as in Goddard's Caſe, where 2 Co. 4. b. 
the Bond was dated nine Months n 3 

the Obli- 


- 


Execution, and after the Death, of 
gor. Aan * 1410  £ ail e 8 
In Treſpaſs for throw! down and carry - P. 4 Anne, | 
ing OR as to all the. Treſpus bu K. B. 
the throwing them down, the Defen = 
pleaded Nor guilty; and as to the throwing Case —— 
them down a ſpecial Juſtification, and there- fore the Stat. 
in juſtified both the throwing. down and enabling De- 1 
carrying away; and on the Iſſut joined, the fendants to 0 
Judge at the Aſſizes would not try, Whe- plead double. 
ther the Defendants were guilty or not of - 
r the Stalls, becauſe they had 1 
confeſſed it by their Juſtification; and on 19 
E e 4 Motion 
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Motion for a new Trial it was denied, be⸗ 
cauſe the Jury could never find the Defen- 


dants Not guilty, contrary to their own 


Confeſſion upon the Recorc „though in ano- 


ther Iſſue. 
2 R. A. 682. The Eighth genere Rule is, That when- 
| ſoeyer a Man cannot have Advantage of the 
ſpecial Matter by pleading, he may give it 
Co. L. 283. in Evidence on the General Ifſue. For Ex- 
ample, A. cannot juſtify the killing another, 
therefore he may give the ſpecial Matter in 
471 on the General Iſſue, as that it 


# Jones 240. W 

3 Goods s, the Defendant may give in Evidence, 
that he took them for Toll on the General 
Iſſue of Not guilty, becauſe he could not 
plead it; but it would be otherwiſe in Treſ- 
paſs for taking the Goods, becauſe there he 
mil ht have pleaded it. 

Co. L. 282. he Ninth general Rule is, That if the 

Hob. 53. Subſtance of the Iſſue be proved, it is ſuffi - 

'  elent. In an Action of Waſte for cutti ng 

twenty Aﬀhes, Proof that he cut ten is ſu 
cient, for, in Effect, the Iſſue is Waſte or 

Hob. 55. no Waſte. Son Debt upon a Bond condi- 

tioned to perform Covenant, and Breach aſ- 

2 Rol. os figned in cutting down twenty Trees. 80 

8 in Account, if the Defendant plead an Ac- 

count before A. and B. and Iſſue thereon, 

Proof of an Account before A. is ſufficient. 

But if the Iſſue were, Whether A. and B. 
were Churchwardens, Proof that one was 

260 and not the other would not be ſufficient? 

"Is If the Iſſue be, Whether Lord Delaware 
Senilled; Proof that" 4. B. who was. not 
then, but now is, Lord Delawarb, is not ſuf- 
TT 5 whether he Were at the Time be 

Es 


e defendendo, Fc. So in Trover for 
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the Demiſe, Lord Delaware, is part of the 
Iſſue. So in Replevin, if the Defendant a- 2 Ro. Abr. 
vow Damage feaſant, and the Plaintiff juſtify 706. 
for Common, and aver that the Cattle were 
levant and couchant, and Iſſue thereon, Proof bd 
only for Part of the Cattle is not ſufficient. ff 
The Plaintiff declared, That he had FJ. S. 1 Sid. 5. 9 


and his Wife in Execution, and that the De- 1 
fendant ſuffered them to eſcape. Special 4 
Verdi& that the Husband _ was taken in ; 
Execution, (it being for a Debt due from | 1 


the Wife before Coverture) and that he eſ- 
caped. The Court held that the Subſtance 
of the Iſſue was found, and gave Judgment 
for the Plaintiff. | | 
In Error to traverſe a Fine, for that the March 25. 
Plaintiff was beyond, c. If the Defendant - 
plead that the Plaintiff returned into the 
Realm in Auguſt, and Iſſue thereupon, if it 
be proved that he returned at any Time with- 
in five Years it is ſufficient, In Debt againſt Hob. 53. 4. 
an Executor the Defendant pleads that the 
Teſtator was taken in Execution by a Ca. Sa. 
if it be proved that he was taken by an Alias 
Ca. Sa. it is enough, but Proof that he had 
been taken by a Capias pro ſine, or by a Capias 
utlagatum, would not maintain the Plea. If 
Outlawry at the Suit of A. be pleaded, and 
the Record prove Outlawry at the Suit of 
C. it is ſufficient. 
Debt upon Bond againſt the Defendant, as Cr. Car. 151. 
Brother and Heir to F. S. upon Iſſue Riens 
per deſcent, the Jury found that the Obligor 
was ſeized in Fee, had Iſſue and died ſeized, 
and that the Iſſue died without Iſſue, where- p,. 368. 
upon the Land deſcended to the Defendant, 
as Heir to the Son of his Brother, and the i 
| Court 1 


Carth. 1 26. 


Co. L. 281. 


| Hob. 72. 
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Court held that the Iſſue was found againſt 
the Plaintiff ; for the Defendant hath, no- 
thing as immediate Heir to his Broth and 


if he would charge him as. collateral Heir, 


he ought to have à ſpecial Declaration. 

But if A. ſettle an Eſtate upon himſelf for 
Life, Remainder to his firft and other Sons, 
in Tail, Remainder to his. own right Heirs, 
and enter into a Bond and die, leaving a Son 
who dies without Iſſue, whereupon - Un- 

cle enters, he may be charged as Brother and 
Heir of A. for he muſt make himſelf Heir 
to him who was laſt actually ſcized. 

It is neceſſary towards the better compre- 
hending of this Rule, to fee in what Caſes 
modo et forma is of the Subſtance of the Iſſue; 
for where it is, it mult be proved. 

Where the Iſſue is joined on the Point of 
the Action, there modo et forma is mere Form, 
and need not be proved; as where a De- 
mandant in Caſu proviſo counts of an Aliena- 
tion in Fee, and the Tenant ſays, Non alie- 
navit modo et forma, and the Jury. find (or 
Evidence is given of) an Alienation in Tail, 
it is ſufficient ; for the Point and Gift of the 
Writ is, Whether Tenant in Dower aliened 
to the Diſheriſon of the Demandant. So in 
Repleyin, where the Defendant .avowed the 
Taking, as a Commoner, Damage fenſant, 

the Plaintiff in Bar ſaid J. S. was feized of an 
Houſe and Land, whereto he had Common, 
and demiſed unto him the thirtieth of March, 


To hold from the Feaſt. of the , Aununciation 


next before for a Year, the Defendant tra- 
verſed the Leaſe. modo et forma; the Jury 
found that J. S. made a Leaſe to the Plain- 
tiff on the twenty-fifth of March for one 
Year; and though this be not the ſame Leaſe 

4s 


- Pap Ip Hh, Aug haſt, Koni, eh. os 


S. Timo mths S222 


Cc 


er, ... 
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as. pleaded, for this begins on the Day, and 
che other from 8 yet the Plaintiff 
had Judgoent.; for the Subſlance of the 1(- 
ga © by Whether the Plaintiff have ſuch a 

calc, is by force thereof he might uſe the 
Common. Yer it muſt not depart altogether 
from the Form of rhe Iſſue, as if it had been 
found that he had a Right of Common by 
eaſe from another. . 


L. brought an Action upon a promiſſory Langdon v. 
Note of thirty Pounds, to which the Defen- Knight. 


dant pleaded that the Plaintiff was indebted 
to him in a larger Sum, Icilicet ſixty Pounds, 
which far exceeded the Damage laid in the 
Declaration; the Plaintiff replied, that he 
was not indebted to the Defendant in the 
Sum of ſixty Pounds modo et forma, and on 
Demurrer (for the Plaintiff might, for any 


Thing appearing to the contrary in his Re- 


plications owe the Defendant fifty · nine 
Pounds, nineteen Shillings, and eleven Pence 
Ei and therefore it was inſiſted, 
that he had tendered an immaterial Iſſue) the 
Court held that the Subſtance of the Repli- 
cation was, that the Plaintiff was not indebted 
to the Defendant in ſo much as would ex- 
ceed his own Demand in the Declaration, 
and that was the Queſtion for the Court and 
Jury, Whether he were ſo indebted to the 
Defendant as to exceed his Demand, and not 


pregilety how much; and a Caſe was cited Joy v. Ro- 
y Mr. Filmer, which was allowed to be Law, berts, Tr. 5 


where in Debt upon Bond conditioned to pay 
one thouſand Pounds, the Defendant plead- 
ed, that at the Time of the Bill the Plaintiff 
owed the Defendant fifteen hundred Pounds, 
to which the Plaintiff replicd that he was not 
__ 3% indebred 


1 Salk. 260. 


Co, L. 281. 


—— 
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indebted to him in fifteen hundred Pounds 
modo et forma, as alledged, and Iſſue thereon, 
and Verdict for the Plaintiff, and upon Mo- 
tion in arreſt of Judgment, one Queſtion 
was, Whether the Iſſue were well joined, 
and the Court held it was. © 

Covenant by a Leſſee againſt his Leſſor, 
and Breach aſſigned on the Covenant for 
quiet Enjoyment, for that the Leſſor ouſted 
him, - the Defendant pleaded, that he entered 
to diſtrain for Rent, and traverſed that he 
ouſted him de præmiſſis; the Plaintiff demur- 
red, for that he did not traverſe, that he 
ouſted him de premiſſis, or of any Part there- 
of. Sed per curiam the Plea is good, and 
Proof of any Part, had the Plaintiff joined 
Iſſue, would have been ſufficient. 

But when a collateral Point in pleading 1s 
traverſed, then modo et forma is of the Sub- 
ſtance of the Iſſue, and muſt be proved; as 
if a Feoffment be alledged by two, and this 
1s traverſed modo et forma, and it is found 
the Feoffment of one, there modo et forma is 
material : So if a Feoffment be pleaded by 


- Deed, and it is traverſed ab/que hoc quod feof- 
favit modo et forma, | the Jury cannot find a 


Feoffment without Decd. Bur though the 
Iſſue be upon a collateral Point, yet, if by 
finding Part of it, it ſhall appear to the Court 
that no ſuch Action lies for the Plaintiff, no 
more than if the whole had been found, there 
modo et forma are but Words of Form; as in 
Treſpaſs, Quare vi et armis, if the Defendant 
plead, that the Plaintiff holds of him by Fealty 
and Rent, and for Rent behind he came to 
diſtrain, and the Plaintiff deny that he holds 
of him modo et forma, and the Jury find (or 

| Evidence 


4 
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Evidence prove) that he holds of him by 
Fealty only, the W rit ſhall abate, for by the 
Statute of Marlb. c. 3. no Tenant can main- 
tain Treſpaſs againſt his Lord, ſo the Mat- 
ter of the Iſſue is, whether he hold of him 
or not; but it would have been otherwiſe in 
Replevin, for there the Avowant being to 
have a Return muſt make a good Title in 
omnibus. 3 1 3 
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INTRODUCTION. 


AVING ia the ſeveral foregoing Parts 
of this Work taken Norice of the yari- 


ous Actions which may be brought, the ſe- 
veral Iſſues t way be Are. thereon, and 
the Evidence to be admitted 
on ſuch Iſſues, as: Nature of Evi- 
dence in general, — 4 ſuch Rules relating 
thereto as are univerſal and equally applicable 
to all Caſes, I ſhall conclude by treating of 


ſome other general Matters relative to Trials 
at Niſi Prius under the n Heads. 


1. Of ſuries. 
2. Of Pleas puis darreign Continuance. 
3. Of Abatement by the Death of Parties. 
Of Demurrer to Evidence. 
F. Of Bills of Exception. 
6. Of Defects . after Verdict, 
or aided by it. 
7. Of new Trials. ? 


8. Of Coſts. 


CHA P/ 


Relative to Trials as Niſi Prius. 
CHAPTER I. 
Of Juries. 


' A T Common Law the Iflue was tricd 
A in the Court where the Suit was de- 

ending; bur this being attended with grear 
— and Expence, the Statute of 
Weſtminfler 2. c. 30. ordained that all Pleas in 
either Bench, which require only an eaſy Ex- 
amination, ſhall be determined in the — 
try before the Judges of Aſſize. 

This was the Origin of Trials at Ni Prius 
the 42 E. 3. c. 11. afterwards regulated the 
Proceſs of the Venire, &c. and put them up- 
on the Foot they now are. 

N. B. The Statute of Veſtminſter 2. extends 
ing only to the Courts of K. B. and C. B. 
whenever an Iſſue is joined in the Exchequer. 
and to be tried in the Country, there is a par- 
1 Commiſſion authorizing the Judges of 

uze to try It, 

Before the Statute of 3 G. 2. the Sheriff 
uſed to return a ſeparate Jury in every Caufe; 
but that Act ordains that he ſhall return onl 
one Panel for the Trial of all Cauſes, ſuch 
Panel not to conſiſt of lefs than 48, nor more 
than 72, (without the particular Order of the. 
Judges who gothe Circuit) and their Name 
are to be put into a Box, and drawn inthe 
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Manner we daily ſce. 

However, as there isa Clauſe in that Act, 
empowering the Court upon Motion to grant 
ſpecial Juries, it will be proper to take ſome 
Notice of what is particularly n to 

| hem, 


— * od — 2. . 
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Parminter, 
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them, before J enter into ſuch Matters as 
are equally relative t Juries in general. 
From the penning of the Act it appears to 
extend only to the Trial of any Iſſue joined, 
therefore the Court will not grant a ſpecial 
Jury upon a Writ of . 3 
The Method of ſtriking ſpecial Juties is, 
for the Sheriff to attend the Secondary or 
Maſter with his Book of Freeholders at the 
Time appointed by the Maſter for that Pur- 
poſe, who is to give Notice to the Atror- 
nies on both Sides to be preſent, the Maſter 
then takes 48, out of which each Party 
ſtrikes 12, and the remaining 24 are return- 


ed. If only the Attorney on one Side at- 


tends, the Maſter is to ſtrike out the 12 for 
him who is abſent. n 

In order to prevent improper Applications 
for ſpecial Juries, the 3 C. 2. enacted, that 
the Party applying for ſuch ſpecial Jury to 
be ſtruc Mould pay the Fees for ſtriking, 
and not be allowed the fame upon Taxation 


of Coſts. However, that being the ſmalleſt 


Part of the Expence was found inſufficient, 


therefore the 23 G. 2. enacts, that he ſhall | 


ay alt the Expences of the ſpecial Jury, and 
ſha nor be owe 1 in Coſts, ach the 
Judge certify in open Court on the back of 
the Record, that it was a Cauſe proper to 
be tried by a ſpecial Jury. And in order to 
leſſen the Expence of ſpecial Juries, the 


fame Act directs that no ſpecial Juryman ſnall 


have more than One Guinea for his Attend- 
ance. wy SL 1) Y WOT 


Rex v. John- The Party at whoſe Requeſt the ſpecial 


fon. 


Jury was ſtruck may, notwithſtanding that, 
challenge the Array. So he may challenge 
the Polls. And if from ſuch * or 

from 


\ 


Relative, 10 Trial at Niſi Prius. 433 


from . Non-attendance there are not ſufficient 

to make a Jury, either Party may pray a 

Tales. The uſual Method now a-Days is to 

draw ſuch Tales gut of the Box; though 

where it is deſired by the Gentlemen of the 

Panel Who appear, and conſented to by the 

Parties, the Sheriff may return ſueh other 
Gentlemen as can be procured to attend, to 

whom the Parties have no Objection, though 

by the 7 8 M. 3. 4. 23. J. z. the Sheriff is 

Hrected tq teturn ſuch as are returned upon 
ſore. ther Panel. And Note; that in In- 1 Lev. 223. 
fehenet and Inſormations neither the Pro- 6 Mod 246. 
ecutor nor the Defendant can pray a Tales | 
without a Warrant from the Attorney Ge- 

0 Sus 305527 « 56d i i015 

To come now to ſuch Matters as arc relas 

tive to. Juries in general. | tn.. 

And firſt, as to their having a View, the 


4 9 fol Am enacts, That where it ſhall ap- 
pear to the Court to be Waper the Jury 
mould have a View, the Court may order 
ſpceial Writs of Diftringas-ot Habeas Corpora 
to iſſue, by which the Sheriff ſhall be-coms» 
manded to have & out of the firſt 12: of tho 
Jurors named in ſuch. Writs, or ſome greater 
Number of them, at the Place in Queſtion 
ſome conyeuient Time beſore the Trial, who 
ſhall there haye the Matters in Queſtion 
e woed to them by Perſons appointed by the 
Sant. ice tobe gd owes, fy 
And by the 3 G. 2. where a View ſhalbbe 
illowed;: 6 of the Jurors Who ſhall be named 
in ſuch Panel, or more who 'fhall be mutu- 
ally aſſented to by the Parties, or in Caſt of 
their Diſagreement, by the proper Officer 
of the Court, ſhall have the View, and ſhall 


Ji. rd worn 10 eig he Cauſe berfre an 


— 137. 


Dy. 367: 
35 Co. = 


Act. 


lenge. 


to — 


be . 
ſhall not after ward be admitted te 


— out of the Box, kerne to that 


Having 
the next Thing to be looked! into is the Doc- 
trine of Challenges. | 

Challenges may be eicher to we Array, or 
to the Polls. 

Challenges to the Array are on Account of 
the Partiality or Inſufficiency of the Sheriff 


or other Officer returning the Jury. 
I the Sheriff be liable to the "Diſtreſs of 


either Party, or in his Service, or related, or 
contributary to the Expences of the Cauſe, 


the Array may be well challenged. 

Before the 4 Cf Ann the want of Hun- 
dredors uſed to be a frequent Cauſe of Chal- 
But by that AR and the 23 G. a. the 
Penire | is always to be de corp. comitatus. 

So before the 23 C. 2. it was a good Cauſe 
of Challenge, that there was no Knight re- 
turned in a Cauſe herein a oa of Parlia- 
ment was Party. 

If either Party be apralieaGee that the o- 
ther Side will challenge the Array on Account 
of Relationſhip or Intereſt in the Sheriff, the 

right Way in order to fave Time is for him 
ſuch Matter to the Court, and 
pray a Venire to the Coroners, and if all of 
them be intereſted, then to two Elizors to 
be appointed by the Court. If upon ſhew- 
ing Cauſe the other Party admit the Fact, the 
Proceſs ſhall be directed accordingly. Tf the 
other Party deny the Fact, the Proceſs ſhall 
to the Sheriff, and the other Party 


the- Array on that Account. 
If the Suggeſtion be that the Sheriff is 


related. to the other cer or intereſted * 
5 the 


— 


7 
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now brought the Jury to the Bar, 70] 
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che ocher Side; if that be denied the Court 
wilt order it to be tried, and then direct the 
Proceſs according to the Event of ſuch Trial. 
If the Challenge to the Array be deter- 
mined againſt the Party, he may after ward 
have his Challenge to the Polls, but neither 
Party ſhall take a Challenge to the Polls which 
he might have had to the Array. It is to be 
ſcen therefore what is a good Cauſe of Chal- 
e ee 
If the Jury upon a View hear Evidence, 
it is a good Cauſe of Challenge, and ſuch a 
\ Miſdemeanor for. which they, may be puniſh- 
TEE: TE ET TT 
By 4& 5 M. All Jurors, other than 
Strangers upon 'Frials per medietatem lingue, 
muſt have 100. a Year of Freehold or Copy- 
bold Lands, or ancient Demeſne, or in Rents 
in Vee or tor Life, and by 3 G. 2. 20l. a Year 
Leaſehold, over and above the referved Rent, 
is a Qualification, the, Leaſe being for the ab- 
ſolute Term of 500 Years or more, or for 
any other Term determinable upon Lives. 
The Jurors ought to be omni exteptione ma- 
jores ; therefore if a Juryman be related to 
either Party, or intereſted in the Cauſe, or 
have declared his Opinion, or have been Ar- 
bitrator in the Cauſe, it is a good Cauſe of | 
Challenge; but I do not enter at large into 
theſe Matters, becauſe ſince the 3 G. 2. by 
which one Panel is returned for the whole 
County, and not leſs than 48 in ſuch Panel, 
| Cauſes of Challenge to the Polls are not ſo 
F minutely entered into as formerly. Hob. 235 
F It is a Rule, that there can be no Chal- 
lenge to the Array before a full Jury appears, 
for if there be not a full Jury the Gate will 
remain pro defettu juratorum; therefore if a 
6 full Jury do not appear, the Party who in- 
Ff tends· 
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tends to challenge the Array may pray 2 
INS, and afterward challenge the Jury ; 
hut the Challenge muſt be made before any 
of the Jury are ſworn. 

So if you would challenge the Polls, you 
muſt do it before the Juryman is ſworn. 

In what Manner the Truth of the. Chal- 
lenge, when it. is denied, is to be tried by 
Triers appointed for that Purpoſe, may be 
ſeen at large in .A.. therefore need not be 


Ski; 101. repeated. But if a Challenge be taken, and 


the other Side demur, and upon Debate the 

Judge over- rule it, it is to be entred on the 

original Record, and then Advantage may be 

taken of it above. But if the judge over- 
rule the e without a Demurrer, it 

is proper for a Bill of Exceptions. 2 

Having now ſeen in general how a Jury is 

ro be gor together, it 15 neceſſary to enquire 

what oughr to be their Behaviour after they 
ure ſworn. Fe 

Aa Officer of the Court ought always to 

be placed at the Door of the Box where they 

ſit, to prevent any one from having Com- 
munication with them. And when they de- 
part from the Bar, they are to be attended by 

a Bailiff ſworn for that Purpoſe.  _ 

2 R. A. 686. The Jury after going out of Court ſhall 
have no Evidence with them, but what was 
ſhewn to the Court as Evidence, nor that 
without the Direction of the Court. The 

Cr. E. 411. Court may permit them to take with them 

3 687. Letters Patent and Deeds under Seal; and 

Co. L. 411. the Exemplification of Witneſſes in Chancery 

it dead, but not a Writing without Scal un- 
leſs by Conſent of Parties: But though the 

Jury take with them Patents, Deeds, Cc. 


without Leave of the Court, or Writings 
| e + without 
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Without Scal Books, &c. without Conſent 
of Court or Party, it ſhall not ayoid the Ver- 
dict, though they be taken by the Delivery Cr. E. 616. 
of the — — whom the Verdict was gi- 7 E. 714- 
yen. ough one of the Jury ſhew a oa 
Writing, which was not given in. Evidence 
to his Companions. But if they examine 
Witneſſes by themſelyes, though the fame 
Evidence which was given in Court, it will 
avoid the Verdict; but they may come back 2 R. A 6762 
into Court to hear the Evidence of a Thing 
whercof they are in Doubt. So if the Party Co, 1. 227; 
for whom the Verdict is given, or any for 
him, deliver a Letter or other Writing not 
given in Evidence, it will avoid the Verdict. 
And Note; ſuch Cauſe muſt be returned Cr. E. 616. 
upon the Poſtea, or made Parcel of the Re- 
cord, otherwiſe it will not Kay Judgment, 
or be Error. 

It is fineable for the Jury to cat at their Cr. E. 227. 
own Charge after they are departed from the 
Bar: But it will not avoid the Verdict, as it 
will if they eat at the Charge of bim for 
whom the Verdict was given, before they 
are agreed on their Verdict, (But note this Cr. J. 21. 
ought to be certified by the Judge on the 
Poſtes.) But they may cat at his 1 af · 
ter a privy Verdict. : 


CHAPTER II. 
Of Ple as 22 e : Con Ow; 
_ ance. 

A S Matter may happen duiing the Con- 

tinuance of .a Suit, which may give 


the Defendant a Plea in his Defence which 
F f 3 he 


$33 n Introdafiion to the Lam 


he had not to make at the Commencement 
pf the Action, it is to be ſeen what Pleas puis 
© + *- darraigen Continuance are good, and what 
tall be done upon them; I will confine my- 
ſelf however to ſuch as may be tendered at 
Niſi Prius; and they may be either in Abate- 
Ane. ene, n 
Vely. 180, If after Iſſue ee in Ejectment the Plain - 
| tiff enter into Part of the Premiſſes, the De- 
ffendant may plead it in Abatement. 
Ik after the laſt Continuance the Plaintiff 
give the Defendant a Releaſe, he may plead 
rin Bar. ei ICH 
If the Plaintiff be outlawed in a civil Suit, 
= or excommunicated ſince the laſt Continu- 
aance, it may be pleaded in Bar: So if Feme 
Plaintiff have taken Baron. So in Debt by 
one as Adminiſtrator, the Defendant may 
lead that the Plaintiff's Letters of Admin- 
iſtration are reyoked puis darraign Continu- 
— ars n 19% $511 
Er. E. 49. i ſeems dangerous to plead any Matter 
Duis darraigu Continuance, unleſs you be well 
adviſed, becauſe if that Matter be determin- 
ed againſt you, it is a Confeſſion of the Mat- 
ter in Iſſue, and no Nif Prius ſhall be grant- 
Telv. 181. ed. And the Plea put in cannot be amended 
Freemanz 52. after the Aſſizes are over: But it ma during 
the, Aſſizes be amended before the fudge of 


Ni Prins. — 
* It is in the Breaſt of the Judge Whether 


he will accept of ſuch Plea or nor, i. e. Whe- 

ther he will or will not proceed in the Trial; 
therefore the Party ought to make it appear 
to the Judge that it is a true Plea; yet the 
Plaintiff is not to rep! this Plea at the 
Aſſizes, for the Judge has yo Power to ac- 
kept of ſuch Replication, nor to try it, but 


— 
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only to return the Plea as Parcel of the Re- 
cord of Nif Prius. 4 49 

It is not good Pleading to ſay, Quod poſt Yelv. 141. 
ultimam continuationem ſuch a Thing happen- | 
ed; but he muſt alledge preciſely the ve 
Day, Time and Place, for the Venue mu 
be laid in this as in all other Pleas. | 

Note; A Plea puis darraign Continuance Pearſon v. 

may be pleaded after the Jury are gone from Parkins, Hil. 
the Bar, but not after they have given their 3 G 1. 
Verdict. 100 
Note; Likewiſe there are ſome Pleas Thel. Dig. 
which may be pleaded at Ni Prius that can- 204 
not properly be termed Pleas puis darraign 
Continuance, becauſe the Matter pleaded 
need not be expreſsly mentioned to have hap- 

pened after the laſt Continuance. vr 
A s in Treſpaſs after Iſſue joined the De- 

fendant may plead that the Plaintiff was out- 

lawed of Felony without ſaying after the laſt | 
Continuance, So he may in like Manner Br, Continu- 
plead that the Plaintiff was Covert the Day ance 57. 
of the Writ purchaſed, though he cannot 
plead that the Plaintiff rook Baron pendin 
the Writ without pleading it after the la 
Continuance. The Diverſity ſeems to be be- 
tween ſuch Things as diſprove the Writ in 
Fact, and ſuch as diſprove it in Law. 


CHAPTER IL 
Of Abatement by the Death of 
Te was a curious Learning as it ſtood 
ö at Common Law in ſuch Caſes where 


there were more Plaintiffs and Defendants 
F f4 than 
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thaw he; for the Rule laid down'by Lond. 


Chief Baron Gilbert in his Hiſtory of C. B. 


Ady though founded in Reaſon, does not 
ſeem to be warranted intirely by the Caſes; 
the Rule laid down by bim is, chat where- 
ever the Death of any Party happens pending 


the Writ, and yet the Plea is in the ſame 


Condition as if ſuch Party were living, there 
ſuch Death makes no Alteration. - However, 


no by 8 V. 3. c. 11. if there be two 


Salk, 8, 


"6 A ba 344 
* By the 18 Car. 2. c. 8. it is enacted, That 


but one Day in Law. Yer che Court ſaid it 
„ 1 e * . 3 Teh 6 was ; 


or more Plaintiffs or Defendants, and one or 


more of them ſhould die, if the Cauſe of 


Act ion ſurv ive, the Action ſhall not be there- 


by abated but, ſuch Death being ſuggeſted 
P 


onthe Record, ſhall proceed, Sc. 


By the ſame AR; if any Plaintiff happen 


to die after an interlocutory Judgment, the 


Aktion ſhall not abate, if it might original] 
be maintained by the Executors of ſuc 
Plaintiff, end if the Defendant die after ſuch 


interlocutory Judgment, the Action ſhall not 


abate, if it might originally be maintained 
againſt rhe Executors of ſuch Defendant; 
and the Plaintiff or his Executors, to ſhew 
Sause why Damages ſhould not be aflefſed, 


in all Actions perſonal, real or mixed, the 
Death of either Party between the Verdict 
and Judgment ſhall not be alledged for Er- 
ror, fo as ſoch Judgment be entred within 
two Terms after ſuch Verdict. 


* £ 


The Death of either Party before the Aſ- 


ſizes is not remedied by this Statute, but if 


the Party die after che Aſſizes begin, though 
the Trial be after his Death, that is within 
the Remedy of the Statute, for the Aſſizes is 


UW. - - 
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was in their Diſcretion Whether they would 
arreſt the Judgments but in Lord Raymond 
1415 it was holden not aſſignable for Error, 
it appearing by the Record that the Defen- 
dant appeared per attornatum ſuum. 


- 

—_— * r 8 —  — * 2 r 
— 1 PP "4 

963 ; 


CHAPTER IV. 


Oft Demurrer to Evidence. 


dence Matter of Record, or Writings, 5 Co. 104. 
or Parol Evidence on which a Doubt in Law 
ariſes, the other Side may demur to the Evi- 
dence; otherwiſe if there be a Doubt Whe- 1 Lev. 87. 
ther the Fatt be well proved, for the Jury 
may find it on their own. Knowledge, He Aleyn 18. 
that demurs to Evidence admits it to be true, 
and if the Matter of Fact be uncertainly al- 
ledged, or it be doubtful whether it be true 
or not, becauſe offered to be proved only 
by Preſumptions and Probabilities, and the 
other Party will demur thereupon, ſo that 
the Truth of the Fact as well as the Validity 
of Evidence be referred to rhe Court, he that 
alledges this Matter cannot join in Demurrer, 
but ought to pray Judgment of the Court 
that his Adverſary may not be admitted to 
his Demurrer, unleſs he will confeſs the 
Matter of Fact to be true; and if he do not 
ſo do, bur join in Demurrer, he has likewiſe 
misbehaved, and the Court cannot proceed 
to Judgment, but a Yenire de Novo ſhall go. Terry v. 
| Where there is a Demurrer to Evidence, Weſtmore at 


* = Maidſtone 
the Judge orders the Aſſociate to take 4.632. > 


| Norte Pemberton 
Ch. J 


] F the Plaintiff or Defendant give in Exi- Co. L. 2 
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Co. L. 72. 


1 Lev. 87. 


An Introduction to the Law 
Note of (the Teſtimony, and that is ſigned 
by the Counſel of both Sides, and the De- 
murrer is affixed to the Poftea. If one demur 
properly, the other ought to join, except it 
be in an Information at the Suit of the King; 
a fortiori the King himſelf need not, as in a 


- Duare Impedit, but the Judge mult direct the 


Jury to find the Matter ſpecially. In A 
umpſit to prove a Conſideration, an Arreſt 
was to be proved by the Plaintiff, and for 
that he did not produce the Writ, the De- 
fendant demurred; and it was agreed by the 
Court that the Writ ought to have been 
produced, but by the Demurrer it is con- 


feſſed; the Arreſt being Matter of Fact, 


though to be proved by Matter of Record; 
and t 2 might of their own Knowledge 
know there was a Writ; and by the De- 
murrer all Matters of Fact are confeſſed that 
_ Jury could know of their own Conu- 
ance. | 


Cr. Car. 1433. On a Demurrer to Evidence the moſt 


2 Ro. 119. 
Salk. 284. 


uſual Courſe is to diſcharge the Jury with- 
out more Enquiry, (though they may find 
Damages conditionally) and for a Writ of 
Enquiry to be executed after. But if the 
Matter be clear, the Court need not admit 
a Demurrer. If the Judge admit that for 


Evidence which is not, the Party cannot de- 


mur for that Cauſe, but muſt tender a Bill 
of Exceptions. 


0 H Ar- 


ee e - oo 644 tos  _ —eo_ 
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CHAPTER V. 
Of Bills of Exceptions. 


Y Weſtminſler 2. (13 E. 1.) it is enacted, 
That if one impleaded before any of the 
uſtices, alledge an Exception, praying that 
the Juſtices will allow it, andif they will nor, 
if he write the Exception and require the 
Juſtices to put their Seals to it, the Juſtices 
ſhall ſo do, and if one will not another ſhall. 
And if the King on Complaint made of the 
Juſtices, cauſe the Record to come before 
him, and the Exception be not in the Roll, 
on ſhewing it written with the Seal of the 
Juſtice, he ſhall be commanded at a Day to 
confeſs or deny his Seal, and if he cannot de- 
ny his Seal they ſhall proceed to judge and 
allow, or diſallow the Exception. 
The Bill of Exceptions muſt be rendered at Salk. 288 
the Trial. The Nature and Reaſon of the - 
Thing requires the Exception ſhould be re 
duced into Writing when taken and diſallow- 
ed, like a ſpecial Verdick on a Demurrer to 
Evidence, not that they need to be drawn up 
in Form, but the Subſtance muſt be reduced 
to Writing while the Thing is tranſacting. 
If a Judge allow the Matter to be Evidence, 8 + Raym. 
but not concluſive, and ſo refer it to the Jury, 405. 41 
no Bill of Exception will lie; as if a Man 
roduce the Probate of a Will to prove the 
Deviſe of a Term for Years, and the Judge 
leave it to the Jury, but he may have an At- 
faint againſt the Jury if they find againſt the 
Will, 
A Bill 


Bridgman 


2 Holt, Sh. 


Par. Ca. 


2 Inf. 426. 


ond Hol. 


I Is, 6. 


- 5 9 1 : 
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A Bill of Exception ought to be upon ſome 
Point of Law, either in admitting. or.deny- 
ing of Evidence, or à Challenge, or ſome 
Matter of Law ariſing upon Fact not denied, 


in which either Party is over -ruled by the 


Court: If ſuch Bill be tendered and the Ex- 
ceptions in it are truly ſtated, then the 


Judges ought to ſet their Seal in Teſtimo 
that ſuch Exceptions were taken at the Tri- 


al; but if the Bill contain Matters falſe or 
untruly, or Matters wherein they were not 
over - ruled, they are not obliged to affix the 
Seal. A Bill of Exceptions is not to draw 
the whole Matter into Examination again, it 


is only for a ſingle Point, and the Truth of 


it can never be doubted after the Bill is ſeal- 
ed, for the adverſe Party is concluded from 
averring the contrary, or ſupplying an Omiſ- 
ſion in it. — | 

If the Judges refuſe to ſigu the Bill, the 
Party grieved by the Denial may have a Writ 
upon the Statute, commanding the ſame to 
be done juxta formam Statuti; it recites the 
Form of an Exception taken and over - ruled, 
and it follows vobis præcipimus quod fi ita eft, 
tunc Sigilla vera apponatis, and if it be re- 
turned quod non ita eſt, an Action will lie for 
a falſe Return, and thereupon the Surmiſe 
will be tried, and if found to be fo, Dama- 
ges will be given, and upon ſuch a Recovery 
a peremprory Writ commanding the fame. 

In Sir H. Yane's Caſe (who was indicted 
for High Treaſon) the Court refuſed to ſign 
a Bill of Exceptions, becauſe they ſaid-crimi- 
nal Caſes were not within the Statute, bur 
only Actions between Party and Party, But 
in 1 Leon. J. it was allowed in an rr 
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for a Treſpaſs, and in 1 Vent. 356. in an In- 
ormarion in Nature of a Que Warranto. | | 
A Bill, of Exceptions is only to be made Rex v. Inha- 
uſc. of upon a Writ of Error, and therefore mewr- 11 oof 
where a Writ of Error will not he, there can 9 6. 3 
be no Bill of Exceptions. g 
Though ex rigore exp the Party ſhall not 19 H. 8. 24 
have Advantage of his Bill of Exceptions, 25 
but on a Writ of Error; yet where the Ac-* Lev. 2365 
tion has been brought in the Court of K. B. 
that Court to prevent Delay and Expence 
has ſometimes examined the Matter befort 
Judgment. 


1 " F# 2 1 


CHAPTER VL 


Of Defects amendable after Ver- 
Addict or aided by it. 


HE Rule is to allow Amendments Wildare and 
- wherever the Judge has an Authority Handy, Tr. 
to try the Cauſe. As if the N Prius Roll 14 C. 2. 
differ from the Plea Roll in a Matter which Carth. 506. 
does not alter the Iſſue, for it is only a Tran- 
ſcript of it to carry the Iſſue of it into the 
Country. But in Ejectment, if the Yexire be Cr. E. 259. 
de placito tranſgreſſionis omitring et ejeftionis fir- | 
me, it is ill, becauſe not in the ſame Action; 
but if the Difringas or Hub. Corp. is right, the 
#emre will be null, and the Want of it is 
aided. So in Sci. Fa. againſt an Executor to cr. Car. 338. 
have Execution of a Judgment for Damages 
in Trover, it was moved in Arreſt of Judg- 
ment, that the Venire was in placito debiti, and 
a new Venire was awarded. The Verdict it- 
ſelf may be amended by the Memory of the 


Judge 
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Newcomb w. Judge who tried the Cauſe. And on the 


Green, M. 
17 G. 2. 


An Introduftion to the Law © 


Authority of that Caſe in Cro. Gar. the Poſ- 


tea was amended by the Judge's Notes; 


where the Aſſociate had miſtaken and entred 


- Salk. 47. 


1d. Damage in Covenant, taking it for Debt, 
inſtead of entring Damages 274/. . So a ſpe- 


_ cial Verdict may be amended by the Minutes 


taken by the Clerk of Aſſize, but nothing 


Cr. J. 67. 


Rex v. Epiſc. 


can be added to the-Minutes though ever ſo 
ſtrongly proved, for that would be to ſub- 
ject the Jury to an Attaint for what was not 
found by then. n 

If an Iſſue be tendered by the Plaintiff, 
and the Defendant join the ſimiliter by the 
Plaintiff's Name or vice verſa, this ſhall be 
amended, there being a Negative and an Af- 
firmative between the Parties. 


It is an eſtabliſned Doctrine that a Verdict 


- 


Landaff, H. will aid a Title defectively ſet out, But not 


8 G. 2. 
2 Str. 1023. 


a defective Title. As in Treſpaſs for taking 
Dung without ſaying fimum ſuum or ipſius 


che ga for that is a plain Defect of Title; 


ut it will cure all the Omiſſions of the Par- 
ties in their Allegations, which muſt: be pre- 
ſumed to have been given in Evidence to the 


Jury: As in a Quare [mpedit if a Preſentation 


be not alledged, yet if the Iſſue were {ſuch 


as to make it neceſſary for the Plaintiff to 


Cr. „ 


prove one, the Want of the Allegation will 
be cured by the Verdict. | ; 
So Surpluſage does not vitiate after a Ver- 


dict, but if it be repugnant to what is be- 


fore alledged, it is void. As in Trover if the 


Plaintiff declare that on the 4th of March he 


was poſſeſſed of Goods, and that after, viz. 
rt 8 March they came to the Defendant's 
Hands. A 


16 
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If the Gift of the Defendant's Bar be bad, 
it will not be cured by a Verdict found for 
him, but the Plaintift ſhall have Judgment 
if the Verdict paſs for him, either for the Cr. J. 377: 
Badneſs or the Falſeneſs of the Bar; as if in 
Debt on a ſingle Bill the Defendant plead 
Payment without any Acquittal, and it is 
found for him, yer he ſhall not have Judg- 
ment, becauſe the Giſt of the Plea is bad, 
ſince the Obligation is in Force till diſſolved, 
eo ligamine quo ligatum eſt; but if it had been 
found for the Plaintiff, he ſnould have had 
Judgment. ia 
Note; in Fact ſuch Plea would at this 
8 be good by 4 Ann, c. 16. /. 12. but the 
Caſe equally ſerves for Illuſtration. © © 
A Verdict cannot help an immaterial Iſſue, Carth. 3715 
but will an improper or an informal one; as "oh 
if not guilty be pleaded in Debt, though 
this be an improper Iſſue, yet, if found for f 
the Plaintiff, he ſhall have ſidawen. So in Vent. 70. 
Aſſault and Battery the Defendant juſtified 
quod moderate caſtigavit, the Plaintiff replied 
quod non moderate caſtigavit, and after a Ver- 
diet for him had Judgment, though the Tra- 
verſe was informal, for it ought to have been 
de injuria ſua propria. So in Replevin, where Lelr. 54. 
the Defendant avowed for Rent, for that A. 
being ſeiſed in Fee married B. and had Iſſue 
D. and that B. and D. after the Death of A. 
——— the Rent, the Plaintiff traverſed the 
eiſin of A. the Defendant had a Verdict, 
and it was holden good, though the Iſſue 
was not ſo apt as it might have been, for the 
Seiſin of the Grantor was what ought pro- 
perly to have been traverſed. 
But for the better underſtanding what De- 
fects are amendable after Verdict, or are 
n aided 


44 


Determinations thereupon. 


5 $ Co. 157. 8. 


An luraduſt ion to the Law 

aided hy it, it will be neceſſary to take a cur- 
ſory View of the /ſeveral Statutes of Amend- 
ment and Jeotail, and to note ſome of the 
By 14 E. 3. 4 6. No Proceſs. ſhall be an- 
nulled or diſcontinued by the Miſpriſion of 
the Clerk in 1 one Syllable or Letter 
too much or too little, but it ſhall be a- 
mended. 3003; he. 251TH ST 0 

Tbe Judges -canfſtrued this. Sratute' fo fa- 
yourably as to extend it to a Word; but not 
being agteed Whether they could make theſe 
Amendments as well after Judgment as be- 
fore, occuſioned the making the 9 H. 5. 9. 4. 
and 4 H. 6. c. z. by which ſugb Power is 
given to them as long as the Reeord or Pro- 


ceſs is before them. 


; By 8. H. 6. f. 43- No Judgment or Re- 
card ſhall be reyerfed or annulled for Error 
in any Record, Proceſs or Warrant of At- 


- - xorney, original Writ or judicial; Panel, or 


Return, by Razure, interlining, or by Addi- 
tion, Subſtraction or Diminution of Words, 
Letters, Titles, Cc. but the] in Afflrm- 
ance of Judgment may amend all-that which 


to them ſeems to be the Miſpriſſon of the 


By 8 H. G. c. 15. The } in any 'Re- 
cords or Proceſs before them by Error or o- 
therwiſe, or in Returns of Sheriffs, Coroners, 
(9c. mpy amend the Miſpri ſion of the Clerks 
of the Court, or of the Sheriffs, Coroners, 
their Clerks, or other Officers whatſoever, 
in writing a Syllable or Letter too much or 
too little. E Dad 30 150 

32 H. S. c. 30. enacts, That if (1) any If- 


fue be tried (2) by Oath of 12 Men, for the 
(3) Party, Plaintiff or Demandant, or for the 


Party 
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8 an nan ae ir og + 2 Fo vow 1, Sh) 
Party Tenant. or Defendant, in any Courts 
of Record, Judgment ſhall, be given, any (4) 
miſpleading, Lack of Colour, . inſufficient 
Pleading, or Jeofail, any Miſcontinuance or 
) Dilcontinuance, or (5), miſconceiving of 
roceſs, misjoining of the Iſſue, Lack of 
Warrant of Attorney of the Party againſt 
whom the Iſſue ſhall bene or ot er Ne 
ligence of the Parties, their Counſellors, or 
Attornies notwithſtanding, and the Judgment 
mall ſtand according to the ſaid (7) Verdict 
without ae eee 
1. If in Replevin the Plaintiff is nonſuited Cr. J. 389. 
after Evidence, and the Jury aſſeſs Damages Vide 4 & 5 
for the Avowant, this is no Trial within the Aa. cap. 16. 
Act, for it is only in Nature of an Enqueſt 
2 17854 oO .,YOUHIDO:) Ua 
ee TIDE” 
2. An Iſſuęe upon Nui tie? Record is not 11 Co. 8. = 
rr ˙ wa. 
3. So an Iſſue between the Demandant and 11 Co. 6. 
Vouchee is not within the Act. 1 page 4 
4. If as to Part the Defendant join I.. Ibid. 
ſue, but ſay nothing to the reſt, and this Il. 
ſue be found for rhe Plaintiff, he ſhall have © 
Judgment; bur if pleaded to the whole, it is Hardr. 331, 
a bad Plea and not helped by the Statute. 
. This Statute extends to Diſcontinuances 1 R. R. 161. 
on the Part of the Plaintiff as well as rhoſe Cr. J. 528. 
on the Part of the Defendant; and to thoſe 


: . 


fter as well as before Verdict. 


* # Miſconceivipg of Proceſs within this g 
Act 10 as if a Diſtringas be awarded where it Yelv. 15. 
| ſhould be a Ha, Cor. But it is otherwiſe if 

a Yenire (or other Procels) be awarded to a 
wrong Officer... ...... __ 


[ * ? {3 *L 4 en 
Ws G ebe 30 10 mega 
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1 


—_— I, "8 


p 


4? i As Introduftion 'to the Lau 
Yelv. 169. 7. If the Judgment be not given upon the 
Vdc it is not within the FO as in Debr 
inſt an Heir who pleads Ries per diſcent, 
Kcept 20 Acres in D. upon which Iſſue is 
joined, and Verdict for the Defendant. If 
the Plaintiff take Judgment upon the Confeſ- 
fion, it may be reverſed by Reaſon of a Diſ- 
„ 55 6 | 
16 EL. c. 14. enafts, That after Verdict 
Iudgment thereupon ſhall not be reverſed for 
Want of Form touching falſe Latin, or Vari- 


ance from the Regiſter or other Faults in | 
Form, or for Want of any (1) Writ, origi- 


Hal or judicial, or by Reafon of any. (2) im- 
perfect or inſufficient Return of any Sheriff 
or other Officer, or for Want of any War- 
rant of Attorney, or for any Fault in Proceſs 
.  ypon or after, any Aid Prayer and Voucher. 
Cr. E. 2. f. An ill Writ in Subſtance, or a good 
Writ which warrants not the Declaration, is 
not aided by the Statute 5 But the Want of 
a. Bill on the File, which is in Nature of an 
\  Oxiginahis aided by the Equity of the Ac. 
Yelv. rio. 27 But if there be no Return, or the Writ 
de albums breve, this is not helped by rhis Act, 
however it ſeems rathedied by the following 
ED . | 8 1 a 44. I. c. 13. enacts, Thar after Ver- 
dick, Judgment thercupon ſhall not be ſtayed 
or reverfed for ay Variance in Form onl 
detween the denen Bill, and the Decla- 
ration, Plaint or Demand, or for Lack of the 
Averment of any Life, fo it be proved they 
are living; or becauſe the Yenire, Ha. Cor. 
or Diſtringas was awarded to 4 wrong Officer 
upon any inſufficient Suggeſtion, or for miſ- 
naming any of the Jury in Sirname or Addi- 
' \ | non 


SaaAMatzi, 1 — - ro gry Arad es” n r 
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tion in any of the W rits or Returns thereof, 
ſo as they be proved to be the:ſame as were 
meant to be returned or for that there is no 
Return upon any of the Writs, ſo as a Panel 
be returned and annexed thereto ; or for that 
the Sheriff or other Officers Names be not 
fet ro the Return of ſuch Wirit, ſo as it ap- 
pears by Proof the Writ was returned by 
lan z or for that the Plaintiff in Ejectmęnt 
or other perfonat Action being under Age 
1 by Attorney. 2 e 


af. 


f ere were but 24 returiied upon the Fa- — and 
nel annexed. to the Yenire Facias, but there a p 
= 


were 48 upon thi Hs. Cor. upon -whic! 
Defendant made no Defence; and upon Mo- 
tion the Verdict was ſet aſide without Coſts, 
the Court ſaying that the 21 Jar. 1. means 


only the formal Words upon the Writ, for 


o 
— 


= muſt be a Panel annexed to the Re- 


10 (9 17 Car. 2. c. S. (Which was called by 1 Vent. 166! 


Juſtice Twi/den the omnipotent Act) _ 
That after Verdict Judgment thereupon ſhall 
not be ſtayed or reverſed for Want of Form, 
or Pledges returned upon the Original, or 
for Want of Pledges upon any Bill or De- 
Claration, or for Want of a Profert of any 
Deed, or of Letters teſtamentary or of Ad- 


miniſtration; or for the Omiſſion of vi et ar- 


mis, or contra patem, or for or by Reaſon of 
the miſtaking of the Chriſtian of Surname of 
either Party, Sums, Day, Month, or Year,' 
in any Bill, Declaration and Pleading, being 
right in any Writ, Plaint, Roll or Record 


on the Hs. Cor. upon which the g * 


receding, or in the fame, to which the Plain- 


if might have demurred and ſhewed the 
ſane for Cauſe, or for want of hoc garatus eff 


G g 2 verificare, 


* % 
* - 
CO —— —— —— . ˙ —ꝛ— — — ——— —-— —— 
. o ” - 
1 1 — — — * 
1 — a. 2: ˙— — 2 — wy ar - AM a — 2 — —— 


— — s 
— % * — wwe — 


| 
9 
"nn 
| 
| 
F | 

. 
- 
1 
1 
0 , 
: 


; 
ih 


; 


452 


bn 


An Murruduction- toctbe Law 


Verificare, or hoc paratus eſi 3 per Re- 

or for that there is no right Venue, 
ſo: as a Trial was by a Jury of the proper 
County where ery tr is laid, or for want 
of a miſericordia or capiatur, or becauſe one is 


entered for the other; and that all ſuch O- 


miſſions, Variances and Defects,” and other 
Matters of like Nature, not being againſt the 
Right of the Matter of the Suit, nor where- 
by the Iſſue or the Trial are altered, ſhall be 
amended, where ſuch Judgments are or —2 


be removed by Wirit of Error. 


3 Sand . 


In an Action for Words the Plaintiff de- 
clared, that che Defendant ſaid apud London, 
that he had ſtolen Plate at Oxford; the De- 
fendant juſtified: that he did ſteal Plate at Qx- 


ford, per quad he {poke the Words at London; 


the Plaintiff rephcd: de injuria ſua propria; and 
upon Iſſue tried in London, obtained a Ver- 
dict; and * h it was allowed, that the 


„only Point in flue was, whether the Felony 


Str. 1011. 


were committed, which was triable at Ox- 
ford, yet it Was holden to be aided by this 
act, and the Plaintiff had Judgment. 

Note; An actual Amendment is never 
made upon this Act, but the Benefit of the 
Act is — by: the Court: 8 over - looking 
the Exception. 
4 f Ain. c. 16. enafts; That no judg- 
ment upon any Writ of Enquiry of Dama- 
ges executed thereon, ſhall: be ſtayed or re- 
verſed for any Imperfection, diser or Thing 
whatſoever, which would have been cured 
by any of the, Statutes of Jeofail, in Caſe of 
a Verdict, ſo as there be an Original Writ 
or Bill, and Warrant of Attorney duly filed 
according to the Law, as is now uſed. 

2 N ote 3 
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1 The 0 ge omg are um- Rex ©, . 
not to t Coadings. , , 5326 

on . count & the Words k. N + =y 134+ 
40 RO. made uſe of in them, But | 
by 9 Ar. c.>i0;;i8 is enatted, That all the x 
Statutes o fFcohail ſhall be extended to. all | 
- Writs of Mandamus and Informations N- 4 
ture of a A Marrantoa. 1 | 
Sp; G. 1 13. After the Clauſe for An | i 
ment of Wig of Error, ſa s that where any | 
"Verdict hath heen, or ſhall be given, 0 127 I 
i Suit, Bill, Plaint * RAG) a 1 
The. MET e thereupon n ſhall not be ta 1 
or reverſed for any Defect 9 ault ascher 4 
in Form or. Subſtance, ..in any. Bill, Writ, | 
Original or Judicial, or for any, Variance i GT 1 
ſuch Writs. n the Deel Tan. or. other e 1 4 
ene woll n ae n 112-5 m0 Heber 
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ne „ Trials 


E Have Ken ths Stk Chap ter of 
this Book how oh Jt ate fie de- 
themfelves during "ime of the 
Fra, and in k eir Con uation after rhey 
* . tom the: idee 2 as 
it "that tlie Verdi which 
they give is e mutet, is worth en- 
uit in for what Cauſ6s à Verdict 2 be 
ſer aſide, 3nd 4 few Triat tahted. , 
K Ff is a geticral Rule, that you ſhall. nor 


Phat Jn, move For A new Trial, Meß you have moved 
— B. in arreſt of Judgment. However this Rule 


98 % extends only to ſuch Caſes where the Party 
has Knowledge of the Fact at the Time of 
a5 4 in arreſt of Judgment, therefore a 
new Trial was. granted after ſuch a Motion 
upon Affidayits of two of the Jury, that they 
drew Lots for their Verdict. 

Fern's Caſe, An Information was exhibited againſt 
Ca 27 & 2b. three, and a Verdict againſt all three, and a 
r ene Trial granted as to Fern, becauſe he had 
lier and ſufficient Norice given him, and this ſpecial 

orris, Mic, Cauſe eren. upon the Record, and Judg- 
1735- tpepr was. againſt the other two. Yet the 
— 4 —_— uthority 0 chis Caſe may well be doubted, 

85 Gs r. for where there were ſeveral Defendants, an 

the Verdict as to ſome was againſt Evidence, 
be the Court would' not grant a new Trial, 
or they ſaid the Verdict muſt ſtand or fall 


in 1019. 


{Vito 


80 


— 
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So where one Iſſue out of four Was againſt Rex v. Pool, 
Evidence, the Court granted a new Trial, E. 173 
not only as to that Iſſue (for that they ſaid 
cannot be) but for the Whole. ' 

But then, The Iſſue found againſt Evi- Dexter v: 
dence muſt be a material one; for if out of Bacrowby, E. 
three Iſſues two were found againſt Evi- 25 G. 2. 

dence, yet if the material Iſſue in the Cauſe _ 
be agreeable to Evidence, the Court will not 
grant a new Trial. . 18 wt 57; god 2 
As the granting of a new Trial is abſo- Salk. 644 
lutely in the Breaſt of the Court, they will 
often govern their Diſcretion by collateral 
Matters; and therefore will not grant a new 
Trial in hard Actions, ſuch as Caſe for neg- 
ligently keeping his Fire; not where the A 
Equity of the Cauſe is on the other Side. 
In an Action fot à Libel, the Jury found Burton and 
a Verdict for the Defendant, which the 4 udge Thomſon, 
reported to be againſt Evidence, but ſaid he Mic. 32 G. a. 
ſhould have been fatisfied with Half a Crown 
Damages; whereupon' the Court of X. B. 
refuſed to grant a new Trial, ſaying it 
was no Matter of Contract, no ſpecial Da- 
mages laid or proved, but only a vindiftive 
Action, and Courts of Juſtice are not to aſ- 


fiſt the Paſſions of Mankind: 5111 
In an Iſſue our of Chancery, upon a Mo- Richards v. 
tion for a new Trial, becauſe the Defendant Syms, 1742. 
had produced Evidence by Surpriſe, which | 
the Plaintiff if prepared oould have anſwered. 

One main Reaſon for denying the Motion 

was, that the Plaintiff ſuffered. a Verdict to 

be given, when he might have been nonſuited, 

-which I mention as a Caution in Caſes of the 


-like kind. Fat 
re Of 5 8 10 | | TT 
Gg 4 New 


Af n uridugin to the Law 
e New Trials ate often granted for the Miſ- 


rr 7 Nav iourof the Jury, as if they caſt Lots 
for their Verdict; or if any of them declare, 
that the Plaintiff or Defendant ſhall not 
ap 199290] i have a Verdict, let him produce what Evi- 
dence he will: 50 if they eat at his Expence 
e for whom they give the Verdict, Gr. 
Walker and The Court will not grant a new Trialy be- 
Scott, H. cauſe the Defendant came unprepared, even 
23 G. 7 though it be in a Matter wich it was im- 
A oſſible for him to foreſee, Ex. gr. Where a 
Wiegel was produced to prove a Fact com- 
mitted at Canterbury, who could be proved 
at that Time to be in another Place. 
Markham v. In Actions founded upon Torts, the Jury 
Middleton, are the ſole Judges: of the Damages, — 
VV. WS therefore in ſuch: Caſes the) Court Silk nor 


grant a new Trial on Account of the Da- 
en T wages bein — or exceſſive. But in Ac- 
1 tions foun Contract, and where 


Debt would lie (and bd before Sladt's Caſe would 
have been brought) the Court will enquite 
into the Cireumſtances of the Cages e 
liere if they ſee Reaſon 
Upon a Motion for a new Trid, the Way 
is to grant a Rule to) thew Caſe, and then 
the puiſne Judgerof:the Court ſpeaks to the 
- -Judg e who tried the Cauſe, (if it be not one 
of : The ſame Court) and obtains a Report 
from him of the Trial, and alſo a Significz- 
tion of hat kis Sentiments are upon it. If 
the judge declare himſelf ſatisfied with- the 
Verdict, it has been uſual not to grant a new 
Trial on Account of its being a Verdict a- 
gainſt Evidenec. On the other Hand, if he 
declare himſelf diſſatisfied with the Verdict, 
it is pretty much * Courſe to grant it. But 
719 1 1 in 
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in a Caſe where the Judge only reported the Rex . Phi- 
Evidence, without declaring himſelf to be lips, 23 G. 2. 
ſatisfied or diſſatisfied with the Verdict, the 
Court of K. B. were under a Difficulty how 
to behave; however they ſeemed inclined 
to hear it ſpoken to: but through their In- 
terpoſition the Parties agreed to abide by the 
Determination ot the Point of Law. 
A new Trial may alſo be moved for on Ac- 
count of the Miſdirection of the Judge in a 
Matter of Law, or for his admitting or re- 
fuſing Evidence contrary to Law. ä 
So the Want of due Notice is a proper Salk. 646. 
Ground for a Motion for a new Trial; but 
the Defendant is precluded, if he appear at 
the Aſſizes and make Defence 0901 
Note; That in giving Notice of Trial Bates 9. Pet- 
according to the Diſtance of Place, the Miles tifer, Mic. 
muſt be taken by Reputation and not Ad- 1733. 


* 


meaſuremenne i! ; n ite 

Though the uſual Method is to grant a 

new Trial upon Payment of Coſts, here it 

is a Verdict againſt Ee idence; yer under par- 

ticular Circum ſtances it may be granted with- Egie and 
out Coſts, as where an Action was brought Laird v E. 
on two Bills of Exchange payable to A. B. J. Comp. Tr. 
or Order, one of them being indorſed to the! G 3: 
Plaintiff; the other to J. & without adding 
or Order, and by him indorſed to the Plain- 
tiff, herefore the Jury found for the Plain- 
tiff, on the firſt Bill; and for the Defendant 
on the ſecond; apprehending, that by the 
Uſage of Merchants, it was not aſſignable by 
J. F. without the Words or Order. On Mo- 
tion a new Trial was granted withour Coſts, 
becauſe the Plaintiff (if the Verdict were to 
ſtand) would be entitled to Coſts. 


= 


H material 
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Mantpeſſone A material Witneſs for the Deſendant 


Randle, H. 
20 G. 3. 


dy which in an Aſſine, (9c. Damages 
the Inſufficiency af the Diſſeizor are given 


Pp . 
— ** R 
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concealed himſelf. in the Plaintiff's Houſe, 
to avoid being ſerved with a Subpœna, by 
which Mean the Plaintiff obtained a Verdict, 
but the Court ſet it aſide without Coſts, it 
being unreaſonable for the Plaintiff to carry 
the Cauſe down to trial, when ſhe knew the 
Defendant could not make a Defence. 


j 


—— _ ___— 


Of Colt 


T HE Statute of Glouceſter, 6 Ed. 1. c. 1. 
JM is the firſt Statute in relation to Coſts; 


upon 


againſt him that is found Tenant, and Da- 


mages are given ima Writ of Mort d' Ance/- 


tor, Aiel, &c. reciting, that whereas before 


that Time, Damages were not taxed but to 


the Value of the Iſſues of the Land, it is 


provided the Demandant may recover the 


Coſts of his Writ apainſt the Tenant, toge- 


cover hid Colts alſo. 


ther with his Damages, and that this Act 
ſhall, hold Place in all Cafes where the Party 
is to\recover Damages. wo 
2 Inf. 288. - 


* 


Where a Man before, or by this Act did 
not recover Damages, though imple, double 


or treble, are given by a ſubſequent Act, 

the Plaintiff ſhall recover no Coſts; as in 

. Quare impedit; Decies tantum': 80 in an Acti- 

on upon 7 E. d. c. 114. of Ingroffers: But 

r. where Damages were: recovered 
efo 


re, or by this Act, the Plaintiff ſhall re- 


n g. rer ens 


This 


5 
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+ 'This- was the Original of Coſts de incremen- 

o, but as there axe ſeveral Statytes ſince 

made, I ſhall conſider them in order. 

Firſt, Where the Plaintiff ſhall have no 

more Coſts than Damages. | 

By 43 El. c. 6. If upon Actions perſonal, 

not being for any Title or Intereſt of Lands, 

nor concerning the Freehold or Inheritance 

of any Lands, nor for any Battery, it ſhall 

be certified by the Judge before whom it 

ſhall be tried, that the Debt or Damages to 

be recovered therein, do not amount to 40s. 

the Plaintiff ſhall have no more Coſts than 

By 22 & 23 Car. 2: c. 9. in all Actions 

of Treſpaſs, Aſſault and Battery, and other 

perſonal Actions, wherein the Judge at the 
tial ſhall not certify that an Aſſault and 

Battery wWas ſufficiently proved, or that the 

Freehold or Title of the Land was chiefly 

in Queſtion, if the Jury find Damages under 

40. the Plaintiff ſhall recover no more Coſts 

than Damages. Rv P2111 

Declaration was, that the Defendant made Hamſon v. 

an Afault on the Plaintiff, and then and Adihead, Tr. 

there puſhed him down on the Ground, the 27 G. 2. KB. 

ſaid Ground being covered with Water, and 

thereby wetting and ſpoiling his Coat, 

whereby he became ſick and Wenk, (r. af- 

d ter Verdict for the Plaintiff for avs. there 

fo being no-Certificate, 'ithe! Court on Motion 

t, | held the Plaintiff not intitled to full Coſts, 

n for the wetting of the Cloaths it not a diſ- 

i- tinct Thing from the Aſſault, but is laid as 

ut a'Conſequence of it; it is an Injury ariſing 

d | fromthe original 'Cault-of Action, : - 


From 


* . 
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Salk. 208. From the wording this Statute of 22 & 
23 Car. 2. It has been holden to extend to 
no other perſonal Action than ſuch as relate 
to the Frechold or Things fixed to the Free- 

Moor- Hall, hold, i. e. only to ſuch Caſes where the Free- 

Tr. 1 G. 1. hold may by Preſumption come in Queſtion. 
Therefore in Trover or Treſpaſs de boni aſ- 

tatis, of Goods not fixed to the Freehold, 
the Plaintiff ſnall have his full Coſts. So in 
Treſpaſs Quare clauſum fregit, and impound- 
ing his Cattle becauſe the impounding is a 
perſonal Injury, but then the Defendant muſt 
be found guilty of the Impounding. 

4 Mod. 378. Where the Cauſe origmally began in an 
inferior Court, and was removed into K. B. 
or C. B. the Plaintiff ſhall have his full Coſts, 
though the Damages under 40s. and no Cer- 
Lrificmed/. on c wits 1017 anke 

1 Raym, 76. There needs no Certificate Where it ap- 
pears by the Pleading chat the Intereſt of the 
Land is in Queſtion, as where al View is 

2 Lev. 234. granted. So in Treſpaſs where the: Defen- 

| dant juſtifies for a Way, and the Plaintiff ro- 

» 12... »plies extna iam; for upon this Iſſue a Title 

do the Way is in Queſtion, ſcilicet of what 

Ex tent. So in Aſſault and Battery, if the 
| Defendant juſtify, for that admits the Bat- 

Richards and tery. But il che fendant quſtify; and there- 

Turner, Tr. upon the Plaintiff: make a new Aſſigument, 

6G. 1. C. B. to hich the Defendant: pleads the General 
Iſſue, the Plaintiff will have no mort Goſts 
than Damages without a Certificate: 
Note; age Hdrecdiffcreditanrrirorltheir 


Nations of giving theſe: Certificates; many 
having thought themſelves bound by the 
Verdict; others thinking the Statute meant 
to leave it to their Diſcretion on the whole 
Circum ſtances of the Caſe: And this ſeems 


ro 
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wo be now the prevailing Opinion, as other- 


wiſe rt Statute would be umtirely uſeleſs. 


By 8 G 9 W. c. 11. in Treſpaſs, if it ſhall 


be certified by the Judge, that it was wilful 
and malicious, the Plaintiff ſnall have his full 


Coſts, although the Verdict be for leſs than 


OS. | ; 
* Secondly, OF awarding Defendants their 


Colts. t 
By 23 H. 8. c. 15. in Treſpaſs upon R. 
2. Debt or Covenant upon any Specialty on 


Contract, Detinue, Account charging as Bai- 


liff or Receiver, Caſe, or upon any Statute 


for any Offence or Wrong immediately done 


to the Plaintiff, if rhe Plaintiff be nonſuited 


after Appearance of the Defendant, or an 


Verdict againſt him, the Defendant ſhall 


have his Coſts. 


' his Statute does not extend to an Action 2 Leon. 9. 
n. 93. 
1 Browni.66. 


for an Eſcape, nor to an Action upon 8 H. 6. 
for a forcible Entry, nor to an Action upon 
1 & 2 Ph. and M. for an unlawful Impound- 


3 


28. 


ing of a Diſtreſs, nor to any Action for Per- 


jury upon the Statute of 5 El. nor to an Aſ- 
ſize, nor to an Action given by a ſubſequent 
Statute. ; Re Melt 

By 4 Ja. . c. 3. If any Perſon commence 
any Action of Treſpaſs, or other Action 
wherein the Plaintiff might have Coſts, and 
aſter Appearance of Detendant become non- 


ſuited, or any Verdict paſs againſt him, the 


Defendant ſhall have his Coſts, a 
By the 8 C 9 V. z. c. 11. in Treſpaſs, 
Aſſault, falſe eee e 
againſt ſeveral, if any one or morè be acquit- 
ted by Verdict, every Perſon ſo acquitted 
ſhall recover his Colts, unleſs the Judge 
| | {hall 


r 


* 


4 | 
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461 An Hurodluction to the Law 
ſhall immediately after Trial in open Court 
certify upon Record, that there was a rea- 
ſonable Ground for making ſuch Perſon a 
Defendant. 

Dibbon and This Statute extends only to Treſpaſs vi 

Cook, H. of armit, and not to Treſpaſs on the Caſe, 


85 „nor to Replevin, 


Wadworth _ Thirdly, Coſts in Waſte, T ithe, Sci. fa. 


cal, Hi. Prohibition. 
— 131 the 8 9 N. 3. in all Actions of 


| Waſte, Debt for not ſetting out Tithe, 
where the fingle Value found by the Jury 
does exceed twenty Nobles; and in a Sci. fa 
and Suits upon Prohibition, the Plaintiff ſhalt 
recover his Coſts; and if the Plaintiff be non- 
ſuited or diſcontinue, or a Verdict paſs a- 
= him, the Defendant ſhall recover his 


Wills an! Note; Coſts in Prohibition ſhall be taxed 
Turner, Hil. from the Suggeſtion, ſo as to take in the 
2 G. 1. C. B. Coſts of the Motion. The Statute extends 


— _ only to Caſes after Plea pleaded or Demurrer 


' Hiachmas, joined, but if there be — by Default, 


M. 7 G. 1. and the Plaintiff have Damages on a Writ of 
C. B. Enquiry for the Contempt in proceeding af - 
ter the Prohibition delivered, which is con- 
feſſed by the Default, he will be ontitled to 
Coſts at Common Law. However as this 
Part of the Declaration is no more than 
Form, Coſts are allowed only from the Time 
of the Rule for a Prohibition. . 
Fourthly, Who are entitled to, or exempt 
" Cofts. 
Executors or Adenin core, 


Harris v. An Executor or Adminiſtrator pays Coſts 


Hennah. Tr. in all Caſes where he is Defendant. So when 
* he is Defendant, and Judgment is * for 
im 


i A re. 


rende 22 5 & 


tc 
tl 
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hien, he ſhall have his Coſts: But when he Math and 
is Plaintiff, be ſhall pay no Coſts; however long. 
this muſt be underſtood to be when he is un- _ 12 G. a. 
der a Neceſſity of naming himſelf Executor 
or Adminiſtrator, for if he were under no 
ſuch Neceſſity, he ſhall pay Coſts. 

557 5. + If Cafe, gg, b 
7 Ja. c. f. If Cafe, Treſpaſs, Battery 
or Falſe — ſhall be brought —_ 
any Juſtice of Peace, Mayor, Bailiff, Con- 
fable, Fe. concerning any Thing by them 
done by virtue of their Office, they may 


plead the General Iſſue, c. and if the Ver- 
dict ſhall paſs with the Defendant, or the 


Plaintiff ſhalt be nonſuited, or' ſuffer an 
Diſcontinuance thereof, the Defendant ſhalt 
have his double Coſts allowed by the Judge 
before whom the Matter is tried. gs 
This Act has been conſtrued to extend SirTh.Raym: 
to Under Sheriffs and Deputy Conſtables, 3+ 
though they are not particularly mentioned. 
Note; The 21 Fac. 1. c. 12. extends this 
A& to Churchwardens and Overſeers of tho 


Poor. 


The Officer muſt get a Certificate from 2 Vent. 45. 
the Judge, that the Action was brought a- 
gainſt him for fomething done in the Exe- 
eution of his Office, in order to intitle him- 
ſelf to double Coſts. 


Ila Treſpaſs for taking a Gun, the: Plaintiff Dereaiſh v. 


diſcontinued with Leave of the Court, and Martin, E. 
apon Motion for a Direction to the Maſter 750 
to tax double Coſts, upon producing an Af - 

fidavit chat the Action was brought againſt 

him for what he did in the Execution of his 

Office as Juſtice. of Peace, a Rule was gran- 

ted accordingly, che Court faying that where 


there 
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there was a Verdict for the Defendant, and 


no Certificate from the Judge (or after a2 
Nonſuit) a Suggeſtion on the Roll was pro- 


- 
CL - £ 
* 
- 


per, but that it was not neceſſary in the pre- 
ſent Caſe; for where there is a Diſcontinu- 
ance with Leave of the Court, it is always 


upon Payment of Coſts; and therefore here 


Carth. 230. 
Salk. 206. 


3. Informers. 4. Party grie ved. 
A common Informer can in no Caſe reco- 
ver Coſts, except expreſsly given by the 
Statute; but in an Action on à Statute by 
the Party grieved for a certain Penalty, the 
Plaintiff ſnhall recover Coſts within the Sta- 
tute of Glouceſter, which gives Coſts in all 
Caſes where the Party is to recover Dama- 


it muſt be upon Payment of double Coſts. 


Cr. Car. 560. ges. But where the Duty is incertain, as to 


recover treble Damages as upon the Statute 


of Waſte, or on 2 Ed. G. for not ſetting out 


of Tithe, there the Plaintiff hall not have 


Re ee en e ee donor 
By y N. S M.c. 11. All Parties indicted, 


Proſecuting a Certiorari to remove an Indict- 


ment or Preſentment of Treſpaſs or Miſde- 
meanor before Trial had from the General or 
Quarter Seſſions, ſhall before the Allowance 
thereof find two ſufficient Manucaptors, 
Who ſhall enter into Recognizance before 
one or two Juſtices of the County or Place 


in the Sum of 200. with Condition to appear 


and plead, and to procure the Iſſue to be 


tried at the next Aſſizes, and ſuch Recogniz- 


ance mall be certified into the Court of K. 
B. and the Name of the Proſecutor (if he be 
rhe Party grieved or injured or ſome public 
Officer) to be indorſed on the Back of the 
Indictment returned; and if the * 


— — — 
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f be gonvicted, the Court of K. B. Gall give 
ſonable Coſts, to the Pr 8 if iO 


| proſecute on Accgunt of any e that 
| bim as an Officer, o prol eoute . pre 


3 "ES Party injured. within cbe M 


is 1 * Le 
| 5 EEE — 5 1 your 


Ku 


Colts, and it was ſaid — 

J. £ if he had proſecuted. 2 
F. Defendants in Informations. 

y 18 El. c. x. (which is made pery 

n Re ve 45 

on a penal Willi 

11 53 or diſcontinue 9 


of Law, he ſhall pay the Defendant his Coſts. 


This Statute extends only to common In- Salk. 30 


mars, Who are to baye the Benefit of the 
and not * Ponalsy or Fart 
11 is Ix ie given to the Party grieved. 


Exe as common Informers 


There is a Provifo- has. it Mall not extend 
5 Oficers Who are uſed to exhibit In- 


mations, but it maſt appear upon Record, 2 Raym. 
e the Court will take him to be a common 11333 


Informer, and will not admit Affidavits to 


r EIT 
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of Rex M. In- 
ch a one as has —— cleton, Mic. 
re: Where the 20 G. 2. 


ja Attempt to 
BETTE 05 3 hat Pur» | 


8 8. next jdt, Neighbours to J. F.) were 


or have a Verdict againſt him, or Judgment 2.Str. 


Proſecutors Q. iam are looked up- 3 Ls 2 Leon: 1 
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By 48 SW &. M. c 18. The Infor- 
mer is to enter into a Recognizance of '2op. 
ro proſecute the Information, and abide by 
ſuch Orders as the Court ' ſhall direct; and i 
the Proſecutor do nor, within one Year after 
Iſſue joined, procure the ſame to be tried, 

or if upon a Trial a Verdict paſs for the 
Defendant, or in Caſe of a Volle Proſequi, the 

Court of K. B. is authorized to award the 
| Defendant his Coſts, unleſs the Judge before 
whom ſuch Information ſhall be ried, ſhall 
at the Trial in open Court certify upon Re- 
cord, that there was a reaſonable. Cauſe for 
exihibiting ſuch Information. 
If there be ſeveral Defendants, Wie of 
which are acquitted and others found guilty, 
none of them ſhall have Coſts, for till 8 9 
FW. z. c. 11. the Plaintiff never paid Coſts 
in any Action if but one Defendant wer 
found guilty, and the 4 & 5 W. & M. can- 
not be intended to male Proſecutors other: 
wile liable than as Plaintiffs were in ofher 
: Actions. ee 
Fifthly, coſts i in T bete | 
The Name of Glouceſter extends only to 
give Coſts in Actions real, perſonal and mix- 
ed, therefore Traverſes 1 Inquiſitions are 
not within it. And Note; a NoBanter i is not 


5 1 an Action but a Traverſe,” Oo 


Sixthly, Coſts where doubled 
Where Damages were before tecoveinble, 


; =” are by ariy Statute increaſed to double or 


treble the Value; Coſts alſo as Parcel of the 


8 N thall likewiſe be doubled or treb- 


led. 


But where a Stature gives Damages double 
or treble, where no Damages were formerly 
N no Coſts mall allowed. 


Seventhly, 


— 
* * 
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_ -Seventhly, How to be aſſeſſed where 
Pleadings double. 1 + 
By 4 & 7 Ann. c. 16. Any Defendant or 
Plaintiff in Replevin may, with Leave of the 
Court, plead as many. ſeveral: Matters as he 
Mall think neceſſary for his Defence, Provid- 

ed that if any ſuch Matter ſhall upon De- 

murrer joined be judged inſufficient, Coſts 
ſhall be given at the Diſcretion of the Court; 

or if a Verdict ſhall be found upon any Iſſue 
in the ſaid Cauſe for the Plaintiff or Defen- 
dant. Coſts ſhall alſo, be given in like Man- 
ner, unleſs the Judge who tried the ſaid INue 
ſhall certify, that the ſaid Defendant or 
Plaintiff, in Replevin had a probable Cauſe to 
ch rr... 1 
In Treſpaſs the Defendant pleaded three Mic: 46. 34 
different uſtiſications to three different C. k. 


Counts, and on Iſſue joined had a Verdict 
for him on two, and againſt him on the | 
third, On Motion this was holden not to be J. 
a Caſe within this Act, and the Plaintiff in- 1 
itled at Common Law to Coſts on the whole Jl 
eclaration. me * 1 13 B 1 
In Treſpaſs the Defendant pleaded Not Battlet and 
gt and ſeyeral Juſtifications; upon the Spooner, E. 
rial the Plaintiff not Proving his Poſſeſſion 1751. C. B. 
in the Locus in quo, the Defendant had a Ver- 
diet, and by Direction of Deniſon J. the Ver- 
dict was entred upon the general Iſſue only; 


, upon which there was a Motion for a Venire 
Ir de. Nova. But the Court refuſed the Moti- Dayrel ©. 
ic on, ſaying the Verdict was compleat, and Briggs, Tr. 


1 
b- determined the Cauſe, that the Plaintiff was 25 C.. K. x 4 
not entitled to Damages, though they ſaid 8. P. 
te the Plaintiff might have infiſted to have a 
ly h 2 Verdict 


an mul + The Law 
Verdict entred on the other Iſſues, for the 
Sake of — which he would be entitled to 
unleſs the Judge certified; that the Defen- 
_ had probable Caufe to dend ſuch Plea. 
Eighrbly, W here a ſpecial Ju 

By 2 2. The Party who moves for the 
Ren jury fl all pa y the whole Expence oo- 
caſioned on in the Taxation of 
CET (bo move lap fi 6-4 
a cHmon Jury, unleſs the Judge 8 12 | 
ve 


it Was a Cauſe proper to be jut the 
2 Jury: And the ſpecial I 
only whit che Judge a lows bat not cxereding 
— Guitita.. 
As there are Toine Cſts relating to Cofts 
which could not be taken Notice 'bf under 
© : - "the foregoing Heads, it will not be im 
per to inert the (er in this Place. 
Darlow v. One Definidant wh 4 genetal Releaſe to 
Colliſon, Tr. the Platntiff after the Gen f ex tax · 
24 G. 2. ed, and upon Motion he wis ordered to pay 
the other Hefendants their Shares. 
Ex. dem. Ech Defendant is ahſWerable For che. | 
Wilſon v. Coſts : * —— n an Ejectment again 
Fonte F veral, where ekendlants defended ſeve- 
C G Tally z st the Alhre ie confeſſed atid Had a 
 Verdi®t 2ghtn(t him, the öthers did nt con 
fels 3 the Ooutt upon Application faid che 
Officer muſt tax the ſume Coſts agathiſt all 
the Defendants. If after the Plaintiff has bad 
Sarisfaction againſt one, he ſhould take it a- 
gainſt another, fuch Deferidahr may apply to 
the Court. 
Hebe „ Coſts upôn feigned ares abille the Event 


Williamſon, © Of the Verdict in hke Marmer as if it wete 
E. 25 G. a. an adverſary Suit. N 


In 


/ - Ad Sy 


Relative to Tr m Nifi Prius. 469 

La croſs A&ions of Aſſrult each Party be- Powel', 

ing nonſuited, S. had his Colts taxed at 91. 1 

10s. and P. his at 137. 105. whereupon be gu. 2% 
moved to be at Liberty to deduct the 91.8 ß 
10s. out of the 137. tos. paid by him into 


the Sheriff's Hands; Rule to ſhew Cauſe, 


but the Defendatit not conſenting, the Court 
ſaid they could not do it. | 

"So in an Action of Treſpaſs againſt four, Mordica v3 
three were acquitted, and Motion on their Nutting&al', 
Behalf that their Coſts might be deducted 1749. 
out of what the fourth Defendant was to pay 
upon an Affidavit that the Plaintiff was a tra- 
velling Jew, Cc. denied. But where Roberts E. 17 G. 2: 


had brought an Action againſt Biggs and o- 


thers, and Biggs had brought a croſs Action 
__—_ Roberts, the Court of C. B. ordered 
that upon Biggs acknowledging Satisfaction 
for on the Record in the Cauſe in 
whic he r The x in the 0- 1 
ther Cauſe in Which he ( Dipgs) an ers 1 
were Defendanxs wa be reſtrained from | 1 
taking out ExeTution,.  . \ 


So where a Plaintiff being nonſuited the wills and 


Defendant took out a F. Fa. and levied Part Crabb, E. 24 


of the Coſts, and at tlie ſame Time took out G. 2. 
a Ca. Sa. for the, reſt, and took the Plaintiff 

in ＋ hicht being irregular the 
Court ſer iti aſide ich Coſts ; the Defen- 
dant moved that the Proceedings againſt him 4 
on Account ſtayed, | 
upon his entring up Satisfaction upon the 
Judgment obtained by him for the Sum at i} 
which the Coſts for the Irregularity were 


taxed, and upon ſhewing Cauſe the Rule 
was made abſolute, 


Motion 
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„ . Inroleim tothe Low | 


Tue Earl of Motion for Judgment as in Caſe of a Non- 
1 -— ants] Ty ſuit, and that the Maſter: ſhould tax the 
88 104. K. B. Coſts for not going on to Trial at che ſame 
Time, refuled; for the Coſts in the two 
= ' Caſes ought not to be blended, being found» 
__ ed upon different Rights: But if on ſhew- 
| ing Cauſe againſt the Judgment of Nonſuit, 
the Court give the Plaintiff further Time, 
it is always on paying the Cofts for not go- 
ing on to Trial, unleſs there were a Coun» 
termand in Time. ir 3:7 1181. 
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